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Transparency in Direct-to-Consumer

Pharmaceutical Marketing:

Crucial Ethical Standards

Mahmoud Eid, Ph.D.

Isaac Nahon-Serfaty, Ph.D.

n a hyper-communicated world, where consumers can have access to multiple
information sources about health issues and topics, transparency is not only a
duty of the pharmaceutical companies, but a necessary ethical code in order to
truthfully, accurately, and fairly inform the publics and serve the public interest.

The challenge for the industry is not only to protect its reputation, but to help
consumers to navigate what Lash (2002) calls the “information overload.”

The consequences of order are disorder. The consequences of an initial and ordered
aesthetics of beauty are an informational aesthetics of the monstrous. The con-
sequences of simplicity, of the complexity reduction, the classificatory simplicity
of information society, are the vast and uncontrollable complexity of information
culture. (p. 146)

The ethical concept of transparency is acquiring a particular importance in the light
of recent events involving the lack of transparency of some pharmaceutical com-
panies. The recall of “Vioxx”, the debate surrounding the safety of the Hormonal
Replacement Therapy (HRT) and the discussion of the benefits of the so-called
“medicated stents” to improve outcomes in cardiovascular patients, are just a few
examples of the moral and practical implications of direct-to-consumer (DTC)

pharmaceutical marketing practices.

I
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Communicating Ethics in DTC Marketing
Ethics refers to a discipline, theory, or other system that seeks to provide moral
guidelines by integrating or balancing personal values with institutional or com-
munity obligations. The goal of ethics, then, is to improve society as well as the
individual. (Wheeler, 2002)

The broad discipline of ethics refers to the principles of right conduct or doing
the right thing. “Ethics are moral principles for living and making decisions”.
(Leslie, 2000, p.16) In general, the need to consider the ethical component of a
decision becomes practically relevant when we consciously confront a choice
or decision and know that our action will have a potentially harmful impact on
another person or persons.

For DTC pharmaceutical marketing professionals, there is an overriding ethical
responsibility to serve their audiences by imparting information—a form of
communication. As such, ethical dilemmas they confront can be categorized
under the larger umbrella of communication ethics. Ethical communication, as
an overarching principle, however, is complex to determine.

There are three branches of ethics as presented in the work of Louis Day (2000):
metaethics, normative ethics, and applied ethics. He explains that “metaethics”
is concerned with the study of the nature or characteristics of ethics. It examines
the meaning of abstract terms such as “good,” “right,” “justice,” and “fairness”
and attempts to identify those values that are the best “moral” values. It also
provides the broad foundation for ethical decision-making. On the other hand,
“normative ethics” is concerned with developing general theories, rules, and
principles of moral conduct, i.e., the principles that are the ethical markers of
any civilized society. The logical next step is the task of “applied ethics,”
which is the use of the insights derived from metaethics and the general prin-
ciples and rules of normative ethics, in addressing specific ethical issues and
concrete cases. (pp. 4-5)

Communication codes of ethics are useful and necessary to the professions and
to society. They serve an important purpose by setting standards against which
conduct can be measured and evaluated. Within the profession, on one hand,
codes ensure that standards are set internally, rather than having either the
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courts or the legislatures take on this responsibility. They can provide an ideal
standard by which the industry can evaluate its own performance and against
which individual practitioners can measure their own values and performance.
They can act as the conscience of the professional. For both the whole industry
and individuals within it, codes can help keep attention directed toward prin-
ciples that are particularly important as guidelines for appropriate behavior.
In effect, because ethics deals with normative behavior as well as philosophy,
codes of ethics can be a major factor in helping to establish those norms, espe-
cially if they provoke discussion as to their content and the expression of such
in words. On the other hand, in society as a whole, codes may provide reason-
able standards and guidelines that help the public discuss, debate, and measure
the communicators’ performance. In that respect, if the codes are realistic, they
can help to protect the communication decision-makers from unrealistic expec-
tations, demands, and criticism. Simultaneously, they can help the public ex-
press reasonable demands to, and criticism of, the profession when warranted.

Professionalism, as Keeble (2001) explains, is usually linked to the promotion
of codes of conduct. Thus, individual marketing professionals unite with others to
acknowledge common standards of behavior with various practices recognized as
being the best to which they should all aspire.

The Ethical Standards in Transparency
Transparency is an emerging trend in considering the ethics of DTC marketing
and communication practices in the pharmaceutical industry. It is a compre-
hensive ethical concept that encompasses the principles of truth telling, accu-
racy, fairness and serving the public interest.

In their most concrete expressions, ethical standards are spelled out in codes
and lists of rules. These codes and lists reflect general principles, which in turn

may be rooted in multiple sources such as the teachings of social and politi-
cal philosophers, legal documents such as the First Amendment to the U.S.
Constitution, and religious dictates such as the Golden Rule and the Ten Com-
mandments. (Wheeler, 2002)
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Investigations into the communication codes of ethics result in the exploration
of a wide umbrella of responsibility that contains a range of principles, many
values, and a tremendous number of rules. Most relevant to DTC pharmaceu-
tical marketing and the ethical code of transparency are four major principles:
truth, accuracy, fairness, and serving the public interest.

Basically, codes provide a group of overriding guiding ethical principles as well
as a listing of specific ethical rules and guidelines. The following are some of the

relevant rules and guidelines identified under the above four major principles:

Truth
 Avoid misleading re-enactments or staged information.

 Avoid stereotyping by race, gender, age, religion, ethnicity, geography,

sexual orientation, disability, physical appearance or social status.
 Be honest in the way of presenting information.

 Clearly disclose the origin of information and label all material

provided by field-outsiders or non-specialized.

 Continuously seek the truth.

 Do not lie or fabricate.

 Do not manipulate, alter, or distort texts or images in any way

that is misleading.
 Do not misstate intentions.

 Identify sources whenever feasible.

 Use as sources only people who are in a position to know.

Accuracy

 Be especially careful with technical terms, statistics,

crowd estimates and poll results.
 Correct promptly and prominently significant errors of fact and

errors of omission.
 Distinguish clearly between comment, conjecture and fact.

 Do not guess at facts or spellings.

 Do not make assumptions.

 Present the information accurately, thoroughly and in context.
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Fairness
 Exercise special care when children are involved in a media message

and give children greater privacy protection than adults.
 Present information based on professional perspective,

not personal bias.
 Respect the rights of people involved in the media messages.

 Strive to include all sides relevant to a topic/product and not

take sides.
 Treat all subjects of a media message with dignity, respect and

compassion.

Serving the public interest
 Any commitment other than service to the public undermines trust

and credibility.
 Be a vigilant watchdog of government and institutions that affect

the public.

 Provide a full range of information to enable the public to make

enlightened decisions.
 Provide the information that people need to function as healthy citizens.

 Reflect and encourage understanding of the diverse segments of the

community.

 Seek solutions and expose problems and wrongdoing.

 Seek to promote understanding of complex issues.

Telling the truth as fully as possible, for Gordon (1999), should be a “first prin-

ciple” (p. 34) for public relations practitioners, in the spirit of Kant’s categorical
imperative. This principle is key in all forms of communication, not only in
marketing, advertising, and public relations. Truth telling, according to Eliza-
beth Hindman (1997), is key to both the U.S. Supreme Court’s view of media
responsibility and the media’s view of their own role in U.S. society. Telling
the truth—that is, representing various views as fairly and accurately as possible—
about society is seen as a primary responsibility of the media, one about which
the Court has thought carefully. For the Court, journalists should tell the truth,
for that is part of their responsibility of enlightening the public.
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Transparency as a Double-Edged Sword in DTC Marketing

Unexpectedly, transparency may imply confusion or even negative outcomes.
Lord (2006) calls our attention to the “undesirable effects” of transparency:

The effects of transparency depend on what it reveals. That point seems
obvious, but it is one frequently missed by a wide spectrum of scholars,

analysts and politicians ... [T]he idea that transparency can solve a
host of global problems is based largely on unspoken assumptions that
transparency will illuminate cooperation, friendship, and support for
democratic ideals and, when it does not, offenders will readily change

their behaviors in shame. (p. 117)

The controversy around the safety of HRT and its relationship with breast
cancer is an exemplary case illustrating the double-edged sword effect of trans-
parency in DTC communication practices. Thousands of articles and news
pieces have circulated since the release of the results of the Women Health
Initiative (WHI) in 2002 warning the public of the potential negative effects
of HRT in menopausal women. After the WHI warning, some studies have
found a decrease in the prevalence of breast cancer following the reduction of
the prescription of HRT preparations in the United States. As a result, many
women decided to stop having mammograms because they concluded, mistak-
enly, that since they never used the hormone replacement they were not at risk
of developing breast cancer (Gifford-Jones, 2007). In this case, transparency has
contributed to better informing the public of potential risks associated with a
particular treatment, but has also induced some women to inaccuracy with serious
consequences for health promotion and early disease diagnosis, which is a key
factor to improve survival of patients with breast cancer.

The ethical consideration touches upon the practical dimension of communication
processes that go well beyond the exchange of information. Health com-
munication implies some degree of appropriation by the public, and in this ap-
propriation the information is not always “filtered” rationally. The women’s
decisions to not have mammograms are in some ways the result of a rational
interpretation of the WHI and other studies, since those studies make a causal
link between HRT and breast cancer but it is mistaken. Nonetheless, it can be
true that other factors play a key role in women’s decisions, including: fear of
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not passing the mammogram; the rejection of confronting the possibility of the
disease; the “magical thinking” that not knowing is like not having the disease,
and other psychological factors that influence their behavior.

In What is Transparency?, Oliver (2004) proposes a change in the way organi-
zations approach transparency. He recommends the transition from what he
calls a “passive attitude” regarding transparency toward an “active disclosure”.
In DTC marketing, “active disclosure” can be a strategy of active information
exchange with the public in order to counter the potential negative effects of
the information overload and the increasing fragmentation of discourses. It
may be considered that there is fragmentation when the multiplicity of sources
and points of view are reflecting contradictory perspectives on prevention, risk
management, diagnosis procedures and more effective treatments about a par-
ticular condition or illness.

Conclusion: Pharmaceutical Communication Challenges
The investigation into ethical implications of DTC pharmaceutical marketing
practices should look at the challenges to pharmaceutical communications in a
broader way, acknowledging the challenges that certainly have both moral and
practical consequences:

Social pressures to improve access to medications and medical

technologies. Both in the developing and developed countries, societies are
claiming more accessibility to new treatments and procedures in a context of
increasing costs and financial pressures from the public and private sectors.
Debates over the price of medications, the favoring of generic drugs, the expan-
sion of health insurance coverage and the health needs of the poorest countries
are shaping the political agendas and focusing the pressure on the international
research and development (R&D) pharmaceutical companies.

Decreasing R and D productivity. Big pharmaceutical players are having
problems keeping up with the research and development of new products. In
some cases, faulty judgment has killed supposedly promising products (e.g.,
the inhaled insulin Exubera from Pfizer). New R and D partnerships and or-
ganizations are responding to the innovation challenges. Roche’s partnership
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with Genentech is showing the way with promising medications coming from
biopharmaceutical R and D.

Increasing side effects and contraindications. Recurring crises related to
product recalls and drug side effects are affecting the reputation of the pharma-
ceutical industry worldwide. Regulatory agencies are becoming more stringent
in approving new products and demanding more post-marketing surveillance
to the industry.

Product counterfeiting and informal distribution channels. These realities
represent an increasing threat to public health and to the reputation of some
brands such as Viagra. The pharmaceutical industry has decided to deal with
those issues by keeping a low profile, and favoring law enforcement interven-
tions. Nevertheless, the increasing media reporting of counterfeit medicines
is affecting the public’s trust and is putting pressure on the governments to
improve the control of medication piracy.

More regulation of marketing and communication practices. Governments
are trying to control the marketing practices of the pharmaceutical industry
in order to cope with the cost pressures of the increasing volume of prescrip-
tions for what they consider non-essential medications. Ethical concerns are
also pushing medical associations and scholars to question marketing strategies
and asking for more self-regulation from doctors and professional associations
in their relationships with pharmaceutical and medical device companies.
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Political Marketing in Australia
How a Rookie Defeated a Prime Minister

Peter Ling

abor candidate Maxine McKew seemed to have adopted the Adidas slogan of
“Impossible is nothing” when in 2007 she defeated Liberal candidate and
Prime Minister of Australia, John Howard in an electorate that he had served
for 33 years. McKew also had three decades of experience, but as a political

journalist in Australia, with a stint in the Washington bureau of Australian
Broadcasting Corporation (ABC).

Why did she stand for election in Howard’s seat of Bennelong, a Sydney suburb?
How did she win a seat for the Labour party for the first time in Bennelong’s 58-
year electoral history, when most critics had given her no chance in her first political
tryout at age 53? It was a mix of being at the right place at the right time, having a
solid vision and values, a judicious target marketing strategy, and an engaging
public relations and marketing communications campaign.

Timing
McKew’s stellar journalistic career had exposed her to diverse cities, programs, and
people. She started at ABC Brisbane in 1976, moved on to Adelaide and Canberra
in the 1980s, was stationed in Washington in 1986, became chief political corre-
spondent in Canberra in the early nineties, relocated to Sydney in 1993 to work
on a business program, branched into print journalism in the late 1990s while also
anchoring current affairs programs, and had been involved in federal election com-
mentaries in her last ten years in journalism. Along the way she had won several
awards, including a Centenary Medal for contributions to broadcasting. (ABC.net.
au, 2006)

In 2003, McKew caught the attention of a Labour politician in the state of New
South Wales, Joe Tripodi, when she spoke at a citizenship ceremony in Sydney.
Tripodi, feeling that McKew should be a Labour candidate for Parliament, started

L
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a chain of discussion with senior party members. A senior official, Michael Eason,
approached McKew in April 2003 about her interest in running for Parliament.
McKew had not considered such a move but did express her ambition of working
with a Federal Minister. However, she faced a dilemma about joining an ‘ailing’
political party whose weaknesses she had exposed through her weekly magazine
column in The Bulletin. Nonetheless, she decided to quit journalism in October 2006
to take some time off to ponder her next career.

By December 2006, though, there was a new, dynamic Labour leader, Kevin Rudd,
who contacted McKew and later met with her to discuss working with him. On 20
January 2007, McKew had joined Rudd as ‘special adviser for strategy’, his ‘eyes
and ears’ as he launched himself as a credible Opposition leader (Saville, 2007).

Vision and Values
In the political arena, McKew wanted to be involved in policy making. She en-
dorsed the goals of Rudd on education, climate change, and health. The health issue
was close to her heart as her mother had died of cancer when McKew was five years
old and her father had also succumbed to lung cancer in more recent years. She was
chairperson of the Advisory Council to the National Breast Cancer Centre and a
patron of Osteoporosis Australia. (Australian Labor, 2007a) In spite of a drunk-
driving conviction while in her 20s, McKew had grown to be a courageous, deter-
mined, humorous, energetic, enthusiastic, and tactile person, often greeting people
with a hug and a kiss or shaking hands with her left hand wrapped around the other
person’s upper arm. McKew could easily relate to Rudd’s vision, imagination, and
energy for Australia. (Saville, 2007)

Target Marketing

Bob Hogg, McKew’s de facto husband since 1990 and a key strategist in the Labor
Party before branching into business, brought up the idea of targeting Bennelong to
take on Prime Minister John Howard. Initially, McKew was horrified at the sug-
gestion, calling it ‘insane’ and ‘vanity.’ Unconvinced that it was the right move, she
discussed the idea numerous times over several weeks with Hogg and party offi-
cials. But, on 25 February 2007, the Labor party announced that McKew was taking
on Howard and would relocate to the electorate. Critics thought it was a strategy
to distract Howard from national campaigning, forcing him to spend more time
in his electorate against a novice politician, but one who had been well-known to
Australians through her high-profile media career. (Saville, 2007).
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From the perspective of the McKew Campaign, targeting Bennelong made sense
because of its population shift in the last decade. More Chinese, Korean, and Japanese
immigrants had settled in the community, increasing the Asian presence from 13.7%
in 1996 to 18.4% in 2001 and about 25% in 2006. These non-English speaking
immigrants still remembered Howard’s controversial comments in 1988 when Pau-
line Hanson, leader of the One Nation Party, had criticised Asian immigration
into Australia. Howard also did not want an increase in Asian immigration and
expressed that view at the time. In 1995 and 2002 when his electorate became ‘very
Asian’, however, he expressed a contrasting opinion. Howard had a voting safety
margin of 10.2% in 1996, but this was eroded in 1998 and 2004. In the 2004 election,
in fact, Howard lost 3.4% of votes in Bennelong when his Coalition party had in-
creased margins by 1.4% nationally by 2007. He held Bennelong by a 4% margin
and the safe seat of Bennelong had become a marginal high-risk seat. (Megalogenis,
2007) It was important for McKew to win Bennelong as Rudd needed to win 16
seats to form the next government, an ‘Everest-like challenge’ by his own admission
(AustralianPolitics.com, 2007).

Campaigning
The campaign to win Howard’s Bennelong seat was so successful that a book was
released in mid-December 2007—The Battle for Bennelong: The Adventures of Maxine
McKew, Aged 50 Something. Margot Saville, McKew’s close friend, wrote about the
secrets of the Bennelong campaign success, achieved despite the Liberal party’s
outspending Labor by an estimated US$873, 000 (AU$1 million). (Saville, 2007)

From the very beginning when her candidacy was announced, McKew decided to
target Asian votes with an engaging, positive campaign. Her office secured a telephone
number—9874-7888—ending with ‘888’, as ‘8’ represents ‘luck’ in Cantonese and ‘888’
symbolizes triple luck.

McKew politely declined the assistance of negative ‘Howard haters’ or ‘Not Happy,
John’ protesters. She actually auditioned for volunteers, with her Web site max-
inemckew.alp.org. informing people about opportunities to help in the campaign
office, put up posters, and man campaign stalls in shopping centres. (Australian
Labor, 2007b)

McKew’s volunteers came from all walks of life, forming the Maxine Support
Group (MSG). They lobbied for support for McKew; secured testimonials from
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prominent Asian community members; translated how-to-vote pamphlets to
Chinese and Korean; distributed pamphlets in letterboxes; organised her forums
with voters; liaised with the international Chinese newspaper Sing Tao Daily; and,
worked closely with a Chinese-Korean team sent by the Labor headquarters to
email and visit Asian voters.

Labor leader Rudd, himself a Mandarin speaker through his earlier career as a diplo-
mat stationed in China and whose presence was created through a giant billboard in
Hong Kong (Schubert, 2007a), sent his daughter Jessica and her Hong Kong-born
husband Albert Tse to speak to voters in Mandarin and Cantonese respectively
(Coorey, 2007a). The Sydney Morning Herald reported the Asian campaign as the
‘Chinese whispers that built to a roar.’ (SMH.com, 2007)

McKew campaigned hard for six months, rising at dawn to travel to train stations
with her team and door-knock at 26, 000 homes, something that neither Howard
nor his team seemed to do. In fact, the Liberal party suffered from several tactical
errors. According to McKew, Howard’s team resorted to shouting “Why go for a
celebrity when you can have a prime minister?”. (Schubert, 2007b) This approach
did not go well with the well-educated Bennelong constituents.

Howard himself damaged his chances when he announced in an ABC interview
that he would not serve his full term as prime minister if elected. McKew said that
it “was an incredible blunder for Mr Howard’s fortunes in Bennelong” and was the
turning point in the campaign, as many Bennelong voters did not want to consider a
candidate who would retire soon (Schubert, 2007b).

Further, Howard’s Coalition Party did not win points when it preferenced the One
Nation party in two nearby electorates. Bennelong voters still remembered Han-
son’s anti-Asian sentiments and when Sing Tao reported the One Nation preference,
the MSG volunteers distributed copies of the report to every Chinese home in
Bennelong. (Schubert, 2007a) Sing Tao also reported a bogus Liberal pamphlet
portraying Labour as sympathetic to Islamic terrorists. (Coorey, 2007b) This racial-
ly-offensive information probably backfired on the Liberal party.

Election and Results
On election day, 24 November 2007, McKew wore a Chinese red blouse that en-
deared her more to the Asian voters, as red symbolises prosperity and luck. How-
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ard suffered a 5% swing to McKew, who described the situation as ‘still on a knife
edge’ and did not declare victory despite leading the counted votes by 51.7% to
Howard’s 48.3%, as 5, 000 postal votes had not been calculated. (The Age, 2007a)
Finally, on 2 December 2007, McKew was declared the winner by 44, 685 votes to
42, 251. (Schubert, 2007a) Rudd’s Labour Party had won 80 seats while the Coalition
had 59 seats, with a swing of 5.64% votes (Walker, 2007).

Rudd, who had sent a ‘Giant Slayer’ sms-message to McKew on election night, ap-
pointed McKew as parliamentary secretary to the Prime Minister, taking care of
early childhood learning and child care (Walker, 2007). Howard went down in history
as the second prime minister since 1929 to lose his seat at a general election— the
first was Stanley Bruce (The Age, 2007b). A rookie had somehow defeated a prime
minister.
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Home, Sweet Home;

Loan, Lost Home
The Effects of the Sub-prime Mortgage Industry’s Predatory

Marketing in Minority Communities from an Ethical Perspective

Tamika Lee Robinson

uch has been made of the mortgage industry’s boom and bust; however, one
element that is just now receiving more scrutiny is the impact of the sub-prime
mortgage industry on minority communities. According to reliable sources,
minority applicants over-index for sub-prime mortgages when compared to non-

minority applicants with similar income levels and credit histories. A leading cause
for this is the success that mortgage brokers have had in targeting their marketing
communications to minority communities to encourage home purchase or
refinancing. “In the housing boom of recent years, millions of blacks, Hispanics and
members of other minority groups achieved the dream of homeownership...however
those gains are being threatened by those same very mortgages [that enabled
them]”, (Bajaj and Nixon, 2006).

Mortgage brokers have essentially been serving in the role of a sales force for the
sub-prime lending institutions. These institutions and banks give the brokers incen-
tives to steer consumers into risky adjustable-rate sub-prime mortgages. However,
mortgage brokers bear their own responsibility for using deceptive and misleading
marketing communications to lure targeted property owners into sub-prime
mortgages and feeding on their aspirations and economic vulnerability. By putting
such prospective property owners into loans when they did not fully understand
the risks nor were they likely to be able to maintain financially, the lenders and
brokers engaged in unethical, if not always illegal, practices. By being dishonest,
deceptive and misleading in their recommendations, and steering consumers into
sub-prime loans, these mortgage marketers have effectively destabilized minority
neighborhoods, reduced property values, and, beginning in 2007, contributed to waves
of foreclosures.

M
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What Is a Sub-prime Mortgage?
Lenders in the past offered sub-prime loans to wealthier borrowers, so that they
could capitalize on other investments; however, recently such loans have been
pitched to a wider range of borrowers who often are not appropriately prepared to
meet payment demands. The sub-prime mortgage market bubble of recent years
started as a way to help people with less-than-stellar credit get loans as long as
they had collateral (the home itself) that could secure and guarantee the loan; this
expansive policy immensely increased the dimensions of the mortgage market.
(Schifferes, November 5, 2007) The sub-prime instrument provides the borrow-
ers with a mortgage loan but at a higher interest rate than is standard. In spite of
higher interest rates, sub-prime loans offer several variations that appeal to buyers
with limited resources. An adjustable rate mortgage (also known as an ARM) may,
for example, offer a low introductory interest rate for two years after which the
interest rate adjusts based on the current market rates. In most cases, it goes up,
increasing the monthly payment. (Fishbein and Woodall, 2006)

Overall, there are many types of sub-prime mortgages at high interest rates for
people with poor credit histories and low incomes, as well as Alt-A mortgages for
people with poor credit histories, but higher incomes. These contrast with prime
mortgages, those under $417,000, that are backed by government guarantees, and
require more strictly conforming loan conditions. (Schifferes, 2007c)

To make sense of the loan variations, Washington Post reporter Steven Pearlstein
created a list of banking innovations the mortgage industry, bank regulators and
mortgage brokers have developed to appeal to the sub-prime market. Unfortu-
nately, they often contain “traps” that can ensnare the public:

The balloon mortgage, in which the borrower pays only interest for 10
years before a big lump-sum payment is due.

The “liar loan,” in which the borrower is asked to state annual income,
without providing documentation.

The option ARM loan, in which the borrower can pay less than the
agreed-upon interest and principal payment, simply by adding to the
outstanding balance of the loan.
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The piggyback loan, in which a combination of a first and second
mortgage eliminates the need for any down payment.

The teaser loan, which qualifies a borrower for a loan based on an
artificially low initial interest rate, (even though he or she doesn’t
appear to have sufficient income to make the monthly payments when
the interest rate is reset in two years).

The stretch loan, in which the borrower has to commit more than 50
percent of gross income to make the monthly payments. (March 14,
2007)

As these sub-prime mortgages adjust or come due, they often push the payment
past the point of affordability for the homeowner. Many consumers claim, though,
that they were advised they could just refinance their adjustable home loans later
at a fixed rate. However, when the interest rates rose, more than a few defaulted
on their mortgages.

Who Has a Stake?
When the economy took a dive in the mid-1990s, large numbers of people responded
to the advertising campaigns that targeted particular neighborhoods urging ho-
meowners to use their home equity like an ATM, pulling out cash to meet, in too
many cases, even ordinary expenses. But, some Americans were more affected than
others. A large proportion of those persuaded were members of minority groups.
Typical ads for sub-prime loans touted teaser or low introductory adjustable rates,
no need for documentation, lenient “bad credit OK” approvals, quick close, and offered
images of happy, smiling people in front of new or newly-renovated homes. Legions
of prospective homeowners were lured, too, into sub-prime mortgages advertised as
‘NINJA loans,’ standing for “No Income, No Job and No Assets.” (Pearlstein,
May 14, 2007) The promise of a flood of cash encouraged consumers to take
financially precarious positions when they were least able to afford it, ultimately
worsening conditions in some of the nation’s most economically vulnerable areas.
(Schifferes, 2007b)

Industry insiders largely agree that the situation became bad all around as the US
housing market historically has been a key determinant in the health of both the
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US and the global economies. The effects of these practices were widely felt. How-
ever, it is individual families who are facing the imminent threat of being evicted
from their homes and it is the families who are most at-risk that will be hit the
hardest and have the greatest difficulty recovering.

As the mortgage industry has used brokers to target racial and ethnic minorities
(and recent immigrants) for their risky sub-prime adjustable rate products, many
metropolitan areas with large minority populations, like Cleveland and Detroit,
have been left bearing the brunt of the nation’s sub-prime mortgage breakdown.
According to a Chicago Reporter lending analysis, “We will all suffer from the
fallout of lost homes, lower property values and higher taxes; minorities will suffer
much more.” (Borrower beware..., 2007) Additionally:

Poorer and more-troubled minority communities received surprisingly large
amounts of money from sub-prime loans. Industry insiders cite “particular con-

cern over the homeownership sustainability for more vulnerable consumers—first-
time homeowners, unsophisticated financial consumers, and consumers tradition-
ally underserved by the mortgage market, especially lower-income and minorities.

These borrowers are the least likely to understand their ability to negotiate
mortgage terms, the complexity of the mortgage vehicles they are offered, and the
long-term monthly payment variation between the different products now avail-

able to the market.” (Fishbein & Woodall, 2006, p.2)

In 2006, over $1 billion dollars in sub-prime mortgage financing was pumped into
one minority neighborhood in Detroit; probably, it is not so surprising that one in
five homes in this area has been foreclosed, leaving the banks owning the property
and the homeowners evicted. (Whitehouse, 2007)

Minority homeowners were targeted, too, as prospects for sub-prime home equity
loans because many families owned their homes outright—having lived in them
for decades, if not generations—or owed much less on their mortgages than their
homes were worth. Lenders seeking to tap the equity market bombarded target
areas with radio, television and direct-mail advertisements, while armies of agents
and brokers peddled loans that veiled high interest rates and fat fees behind low intro-
ductory payments. Corrupt brokers had little reason to worry about whether or not
people could afford the loans because,“the more contracts they could sign, the more
money they stood to make.” (Whitehouse, 2007)
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The origins of this situation are in

“[the] unscrupulous and little regulated mortgage broker industry, which received
handsome commissions for selling expensive and unsuitable products. Some custom-
ers were not told that their interest rates would go up sharply after two years, were
promised they could refinance, or found that when they had difficulty making pay-
ments, huge unexplained fees were added to their bills, putting them further in debt.”

(Schifferes, 2007b)

In some cases, without the borrower’s knowledge, mortgage brokers fraudulently
inflated borrowers’ incomes or added jobs that did not exist. Now that the sub-prime
mortgage frenzy has subsided, homeowners stand to lose the most valuable thing
they own—the family home.

“The market was feeding an addict at its neediest point,” says Diane Swonk, chief
economist, Mesirow Financial. “Individuals will resist reductions in their standard
of living with everything in their power, including mortgaging their futures.”
Supporters of the sub-prime mortgage industry say that it has brought more good
than harm by making homeownership available to previously underserved com-
munities. It is moderately true in that as many as half of the home loans in the past
ten years were sub-prime which contributed to the record rise in home ownership
in the U.S. from 65% to 69%. However, the number of people who obtained their
homes through sub-prime loans does not favorably balance the families who stand
to lose their homes. Minority homeowners across the nation have very similar
stories to tell, suggesting a deceptive and pervasive practice by mortgage brokers
and the industry at large. A study by the Center for Responsible Lending found
that minority-dominated communities attracted more than their fair share of sub-
prime loans, with African-Americans 6% to 29% more likely to get mortgages with
higher interest rates than their White peers, even with the same incomes and credit
ratings. (Whitehouse, 2007)

History: Past and Present
In the past, many minority people were able to buy homes only with federal
mortgage programs like FHA or by paying cash, because lenders systematically
avoided or refused to write mortgages for minority applicants through a practice
called “redlining,” which identified certain communities as unacceptably risky.

In the U.S., with it’s varied and comprehensive system of racism and discrimi-
nation, it is ironic that fifty years ago the issue was minorities not being able to
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get home loans, while now the situation has reversed with their descendants (and
even a few of the same people who experienced redlining) now standing to lose
their homes because of too much credit. “The pendulum has swung too far in the
other direction,” says Dan Immergluck, a professor of urban planning at Georgia
Institute of Technology who has written a book on redlining. “We have too much
credit, and too much of the wrong type of credit.” (Whitehouse, 2007)

The mortgage process is one of the most involved financial interactions that most
Americans will ever be involved in. Because of this, many prospective homebuyers
rely on mortgage brokers to help them navigate and make sense of the huge mounds
of legalese and paperwork that will put them into the homes of their dreams or to
enable them to make renovations to the homes in which they live. Unfortunately,
for many minorities, the mortgage brokers who sought them out were unsavory
and predatory. “Many brokers fudged the income figure to qualify borrowers’ with-
out their knowledge, so the broker could make the loan work and get the fee.”
(Savage, 2007)

The prevalence of sub-prime loans in places like Cleveland’s primarily black neigh-
borhoods had forecasters predicting in late 2007 that the sub-prime boom would
result in a total of 2.4 million foreclosures nationwide, some of them on homes
people owned outright prior to taking loans. (Schifferes, 2007b)

In many instances, mortgage brokers offered sub-prime loans when consumers’
credit ratings qualified for prime rates. “A lot of people were steered into sub-prime
loans because of the area they were in, even though they could have qualified for
something better,” says John Bettis, president of broker Urban Mortgage in De-
troit.” (Schifferes, 2007b) Lenders saw older black neighborhoods as attractive
targets, for though often comparatively little was owed on existing mortgages, the
mortgage brokers were paid almost twice the commission on sub-prime loans as a
prime; a $100,000 prime mortgage paid $3,000 while a $100,000 sub-prime mortgage
paid $5,000.

The Stories of West Outer Drive
African-American homeowners in once-thriving West Outer Drive, a middle-class
neighborhood in Detroit, have many tragic stories to tell, stories that give compel-
ling insight into the plight of middle- to lower-income, often minority-dominated,
communities across the nation. (Whitehouse, 2007)
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One West Outer Drive homeowner, Raymond Dixon, defaulted on his first home
after his payments jumped to $1,500 from $1,142, and stated that he was “taken for a
ride” by the mortgage industry when, at the closing, he noticed he had paid more
than $20,000 in broker’s and other fees. (Whitehouse, 2007)

Similar examples are numerous in the West Outer Drive neighborhood. John and
Jennifer Moore had excellent credit, but were eager both to buy their dream home
and to avoid having to make a down payment. They agreed to an adjustable rate
“piggyback” sub-prime loan by which their mortgage was split into two loans, each
with a different adjustable rate. They agreed to the contract on the advice of an
agent who told them that they could refinance into a fixed-rate loan in two years,
but Mr. Moore died and the new widow fell behind when the payments jumped
from $1,450 to $2,200. (Whitehouse, 2007) Mrs. Moore, a 30-year homeowner, says
that because of this ordeal she will not buy again and will only rent.

Seeking an equity loan after her husband was laid-off from his job, April Williams
responded to an ad inviting homeowners to cash-in on their home value. The Wil-
liamses used the money for renovations on the home and new appliances; how-
ever, they defaulted after the interest rate increased precipitously. The home was
on the market for two years, during which time the highest bid was for $140,000 —
not enough to cover the mortgage of $211,000. Ms. Williams said “I knew better
than to be stupid like that, but they caught me at a time when I was down.”
(Whitehouse, 2007)

In another case, school principal Jacqueline McNeal’s interest rate jumped from
8.75% to 12% after she took out a $112,700 sub-prime loan to pay off department-
store credit, provide financial help to family members and consolidate bills. She
says “You have two options—to sell it or to refinance it, but if you can’t do either,
what can you do?.” (Whitehouse, 2007)

Now, West Outer Drive is seeing something that the neighborhood has never seen
before—foreclosure signs and dumpsters filled with the property of former neighbors—
as the banks have foreclosed on 20% of the properties. Further, those who are not
in arrears are watching their property values decline due to the increasing number
of homes long on the market, vacant or boarded-up.

The sub-prime mortgage lenders and their sales force of mortgage brokers assisted
homeowners in liquidating their equity to pay off credit cards, do renovations,
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and maintain the appearance of middle-class fortitude, all amid a declining local
economy. Several borrowers regret taking the cash from refinancing or large home
equity loans as their homes now lay in the balance, and point to the systematic
and callously deceptive practices employed to prey on homeowner weaknesses for
financial gain.

Some neighborhood leaders who have heard the stories believe that people fell prey because
of positive loan experiences in the past or because they were new to the process or trusted
their mortgage brokers too much. Yet, others assert that many loan recipients bear
responsibility for their situations, in essence stating that, “If you have a contract in front
of you, you have to read the contract.” (Whitehouse, 2007)

Foreclosure is not private, however, and once-proud West Outer Drive homeown-
ers all too frequently have found themselves evicted and publicly humbled and
humiliated.

Back in West Outer Drive’s glory days it was the place to be, a place that an-
nounced to the world that a person had “made it.” The possibility that West Outer
Drive residents would have a problem of too much credit seemed remote.

What Is at Stake?
The individual stories of the sub-prime mortgage industry are symptoms of a much
larger issue and there is much at stake. Cleveland, Ohio, another city glutted with
sub-prime mortgages where one in ten homes are now vacant and whole neighbor-
hoods have been blighted by foreclosed, vandalized and boarded bank-owned prop-
erties, is facing a crime wave. Demolishing the vacant houses has been projected to
cost $100 million of the city’s tax revenues. Cleveland’s County Treasurer stated
“Wall Street strategies that made the cycle of no-money-down, no questions-asked
lending possible have sucked the life out of my city.” (Schifferes, November 18,
2007) Sub-prime mortgages were aggressively marketed from coast-to-coast, ac-
counting for one-in-five US mortgages. “As the credit crunch continues to bite,
families ...continue to lose homes in record numbers, stripping [them] of their
wealth and destroying entire neighborhoods,” says Michael Calhoun of the Center
for Responsible Lending. (Schifferes, 2007c)

Unfortunately, the problems tend to be concentrated in areas facing other forms
of economic stress, as well as evidencing a pattern of targeting minorities for sub-
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prime loans and deceptive practices. (Bajaj and Nixon 2006) “In the Chicago mar-
ket ... nearly half of all first-lien home purchase loans made in 2005 were sub-prime
in neighborhoods where minorities ... make up 50 percent or more of the popula-
tion...by comparison only 30 percent of all loans made countrywide over the same
period were sub-prime” (Bajaj and Nixon, 2006). Companies like Ameriquest
Mortgage have settled charges of fraudulent lending, paying millions in fines and
restitution, without ever admitting wrongdoing. Yet, the industry has continued to
defend itself, asserting that there is no discrimination due to race or ethnicity. Still,
Daniel H. Mudd, the chief executive of Fannie Mae, a large quasi-governmental
mortgage insurance company, acknowledged that the industry ... may have gotten
carried away during the recent boom, stating that “Ultimately, putting people in a
home they cannot stay in, is not the business we should be in.” (Bajaj and Nixon,
2006)

Also at stake is the availability of mortgages for the next generation. Despite the
hundreds of billions of dollars U.S. and global mortgage companies made from
inappropriate loans to homeowners, banks are tightening up on their lending to in-
dividuals and companies, restricting the amount of lending to qualified borrowers
and making loans more expensive (Is the credit..., 2007).

In addition, industries dependent on the housing market are at risk. Home building
is at a record low, despite the government’s interventions. Serious consequences
exist not only for construction, but also for the consumer goods industries. The sit-
uation has made consumers skittish about making big-ticket long-term purchases
like automobiles. Cities like Cleveland are woefully unprepared for the effect that
thousands of citizens facing eviction would have on its social services. This crisis
is threatening to “overwhelm the government agencies and community organiza-
tions that try to assist people in these dire situations.” (Schifferes, 2007a)

Some think that government action on an adjustable-rate freeze would only compound
the problem. Most homeowners with sub-prime loans were led to believe that the
adjustable rate mortgages would not be a problem because of an anticipated increase in
home equity as their property value rose. Yet, prices have fallen in some markets by as
much as fifteen percent and may continue to fall. Even with the government freeze,
most no-down-payment homeowners could remain in worsening situations. (Duros,
2007)
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The U.S. sub-prime mortgage crisis has led to plunging property prices, a slowdown
in the domestic economy, and billions in banking industry losses. Interestingly,
the crisis stems from a fundamental change in the way mortgages are funded. The
rise of the mortgage bond market has transformed the mortgage industry from an
interaction between the bank and homebuyer to a complex international transac-
tion. Originally, banks financed their mortgages through deposits from their cus-
tomers; this limited the number and size of mortgages and made loan officers
very particular about to whom they loaned money. (The U.S. sub-prime..., 2007)
With the advent of the mortgage bond market, where banks resold mortgages in
the global market, bankers were no longer as careful as they had been in approving
loan applications. The banks transformed large blocks of sub-prime loans into highly-
rated securities and, by paying a higher rate of return than on other securities of the
same rating, banks were able to entice investors from all over the globe. Foreign
investment officers were concerned with average statistical information and not
individual information, which encouraged deceptive practices.

How Much Is at Stake?

Currently, almost half of all U.S. mortgages are sub-prime; these loans have in-
flated and destabilized the stock market with over 2 million loans in this category
in foreclosure. Further, the federal government anticipates that every three months
over the next two years, 450,000 families will face much higher mortgage interest
rates. (Schifferes, 2007c) With the U.S. being the world’s largest economy and a
weak dollar (mainly due to the nearly $1 trillion dollars in the sub-prime market—
more than the amount held in the U.S. treasury) an economic slowdown could
affect the economic resurgence in Europe, Japan and China, which has $1.3 trillion
in currency reserves of dollars to diversify. (Is the credit ..., 2007) There were 1.7
million foreclosure proceedings in the U.S. in the first half of 2007 and up to 2 mil-
lion families are expected to lose their homes over the next two years, according
to estimates by the US Congress’ Joint Economic Committee. (Schifferes, 2007b)
Consumers who were looking to their homes as a way to build wealth have found
that sub-prime loan terms mitigate the wealth building effects of homeownership.
Many find that loans negatively amortize and that can mean that, “these borrowers
could owe more in mortgage debt than their homes are worth”. (Fishbein and
Woodall, 2006)
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Government Response: The Legal Angle
The deceptive practices of mortgage brokers serving as the sales force for lending
institutions are well documented. Mark Seifert, the director of the East Side Or-
ganizing Project (ESOP) in Cleveland, who has played a leading role in helping
homeowners in the sub-prime tangle says that, “lenders are engaged in deceptive
practices and clients found it difficult to get any information at all when they got
in arrears.” (Schifferes, 2007b) Brokers are given extra incentives to steer customers
into sub-prime mortgages, which is motivation for them to be less than honest,
clear and trustworthy with their clients. Because sub-prime mortgage consumers
were targeted based on demographic location regardless of credit history, minori-
ties, who tend to live in racially-homogeneous communities, were specifically
identified as good prospects. Brokers, through misleading and predatory marketing,
sold financial products designed to exploit economically-vulnerable, especially
African-American, communities. Thus, the groundwork was laid for foreclosures
and the destabilization of once solid African American communities.

When minority homeowners were being evicted and defaulting in record numbers
in the late 1990’s, government and industry insiders did nothing. As the impact of
the sub-prime lending boom has been felt around the world, it begs a question with
no clear answer: If the situation had been addressed earlier, would the sub-prime
bubble have encapsulated the globe?

Now, of course, the U.S. government has backed a lending clampdown intended
to strengthen and enforce regulations for mortgage brokers in an attempt to prevent
further collapse of the housing market. A new government bill mandates the licensing
of mortgage brokers and loan officers and also bans predatory lending. In addition, it
bans deceptive marketing communications directed at consumers, as well as
incentive schemes that encourage brokers to steer borrowers into unsuitable loans.
And, in an effort to make banks more accountable to consumers and less likely to
make short-term and risky investments with individual homeowners’ and global
investors’ money in the balance, the bill allows borrowers to sue the issuer of a
mortgage (even if the loan was resold) if due diligence was not taken in closing the
loan. In spite of fierce opposition by the mortgage industry and its many lobbyists,
the bill passed. (U.S. backs..., 2007)
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Analytical Response: The Ethical Angle
Guinier and Torres (2003) identify the most compelling reason—the comparative
vulnerability of the target market—for evaluating, and responding to, the sub-prime
lending phenomenon from an ethical, as well as a legal position. Because mortgage
brokers and lenders intentionally targeted predominately minority communities
for the risky and, arguably, dangerous sub-prime product, their practices can be
determined to be unethical based on established ethical concepts. The Prima Facie
Duties, for instance, crafted by moral philosopher William Davis Ross (1930) are
based upon a range of obligations that constitute “prima facie” or, “at first sight,”
moral obligations. This means that the duties are self-evident to people with suffi-
cient mental maturity to recognize their responsibilities to other persons in society.
(Laczniak and Murphy, 1993) In the sub-prime lending frenzy, mortgage brokers
may be considered to have failed the Prima Facie duty of “ nonmaleficence,” or
non-injury to others, in their role as marketing communicators by not insuring
product safety, and not providing adequate information to enable consumers to use
the products they purchased properly. When mortgage brokers did not tell borrowers
of the financial implications of the fact that their loans were adjustable or when they
offered one interest rate or mortgage agreement in their offices and something
different in the mortgage closing documents, they clearly did not provide adequate
information nor did they insure product safety.

The Proportionality Framework, another multidimensional model for ethical de-
cision-making, articulated by Garrett (1966), is distinctive in that it was developed
specifically to evaluate business-related activities, through an examination of in-
tentions, means and ends. Mortgage brokers and the sub-prime mortgage industry
fail on all points when this construct is applied. They intentionally steered
consumers into riskier higher interest non-traditional mortgages, even when their
credit and income qualified them for prime loans. The lenders were motivated to
do this because of the higher commissions they would receive from the lending in-
stitutions for such financial products. If they were, as some in the industry assert,
working mainly to increase homeownership in underserved communities, they
could have put many of the people who were directed into sub-prime contracts into
prime fixed-rate traditional mortgages. But, money was their main motivation, and
attracted by larger commissions, they did not. Further, to achieve their goals, mort-
gage brokers used deceptive and misleading marketing communications media as
the primary means of luring consumers. (Laczniak and Murphy, 1993)
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Recommendations
From an ethical standpoint, there is no “good” apparent that justifies the serious
harm—including the loss of property and equity—in the recent sub-prime lending
situation. In the context of ethical considerations, and beyond what the law has
mandated, or may yet mandate, there are a number of adjustments in practice that
can be recommended to those in the mortgage industry. Some have proposed a na-
tional freeze on all sub-prime mortgages that are not in arrears and ask for lending
institutions to be more flexible and more humane in communications with endangered
homeowners, with the overall goal of helping them to not lose their homes. Any
such action would, of course, be too late for the thousands who have already been
evicted across the national landscape. (Schifferes, November 5, 2007)

It’s also been suggested that mortgage brokers be proactive and collaborate with
the Federal Reserve’s rigorous revision of mortgage guidelines to enforce the Truth
in Lending Act. Further, the industry as a whole should be more effectively self-
regulatory and eschew the deceptive marketing of sub-prime mortgages to vulner-
able consumers. This would include putting an end to pushing second mortgages to
the “no docs, low doc, bad credit, OK” market, and/or encouraging the refinancing
of homes to provide easy access to cash.

The government could also mandate that consumer disclosures be provided ear-
lier in the mortgage process to better enable consumers to compare products and
that the amount of money refinanced be subject to stricter limits. The government
has surprised many by proposing a practical, simple easy-to-understand revision of
the consumer disclosure statement to counteract the ‘don’t ask, don’t tell’ practices
dominant in the industry. The author of this disclosure, Alex J. Pollack of the
American Enterprise institute and former CEO of the Federal Home Loan bank of
Chicago, aims to offer hope for the next generation of home buyers, and, in effect,
acknowledges the shortcomings of the industry and government in protecting con-
sumers. He says, “The key is to realize that complex, lengthy statements in legalese
and regulatoryese do not achieve the goal”. (Savage, 2007)

Pollack proposes a one-sheet fill-in–the-blank disclosure that would: give every
borrower three days to review and shop the product; clearly spell out the length of
the loan and maturation date; and, provide an explanation of the initial interest
rate and its time limit, when and if it will adjust, and what effect the adjustment
will have on the rate and the payment over the life of the loan. Another section
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clearly highlights the borrower’s monthly income and on a separate line shows the
percentage of his/her/their income that would be consumed by the rising mortgage
payment. There is a section titled “factors to beware of” including prepayment
penalties, balloon payments, points, fees and closing costs. Finally, the document
ends with the words warning, “Do not sign this if you don’t understand it!”. (Sav-
age, 2007)

Of course, lenders could adopt such practices even without government mandate—
and, from an ethical perspective, they should.

A Silver Lining?
The silver lining in the sub-prime phenomenon may be that an economic downturn
could contribute to a rebalancing of the world economy, which has been heavily co-
dependant on the U.S. habit of credit excess. (Is the credit..., 2007) However, it is
clear that global economic correction, even if necessary, will not substantially help
the millions of sub-prime, often minority consumers, who have been hurt by the
lending practices of recent years. This tragic predicament could have been avoided,
or at least tempered, if those who drove the sub-prime boom had looked critically
at the long-term ethical consequences of their short-term marketing goals and the
strategies employed to meet them.

References
Bajaj, V., and Nixon, R., (2006, December 6). Sub-prime loans going from boon
to housing bane. The New York Times, Retrieved November 29, 2007, from
http://www.nytimes.com /2006/12/06/business/06mortgage.html

Borrower beware. (2007, December 3). Chicago Sun Times, Retrieved December 6,
2007, suntimes.com/news/commentary.678091, CST-EDT-edit03a.article

Duros, S. (2007, December 6) Bailout not for all. Chicago Sun-Times, p. 48.

Fishbein, Aj. and Woodall, P., (2006). Exotic or toxic? An examination of the
non-traditional mortgage market for consumers and lenders. Consumer Federation
of America



2008 IMC Review 35

Guinier, L. and Torres, G. (2003). The miner’s canary: Enlisting race, resisting
power, transforming Democracy. Boston: First Harvard University Press.

Is the credit crunch finally over?. (2007, September 9). BBC News, Retrieved No-
vember 29, 2007, from http://newsvote.bbc.co.uk/mpapps/pagetools/print/news.
bbc.co.uk/2/hi/business/7003139 http://newsvote.bbc.co.uk/mpapps/pagetools/
print/news.bbc.co.uk/2/hi/business/7003139

Laczniak, G. and Murphy, P. (1985). Marketing ethics: Guidelines for
managers. Lexington, MA: D.C. Heath and Company/Lexington Books

Pearlstein, S. (2007, March 14) ‘No money down’ falls flat. The Washington Post.
Retrieved December 20, 2007, from http://www.washingtonpost.com/wp-dyn/
content/article/2007/03/13/AR2007031301733_pf.html

Savage, T. (2007, August 6) The savage truth. Chicago Sun-Times. Retrieved
December 6, 2007, from suntimes.com/business/savage/498358,CST-FIN-terry06.

Schifferes, S., (2007a, October, 26). Credit woes ‘need private action.’ BBC News.
Retrieved November 29, 2007, from http://news.bbc.co.uk/2/hi/business/7063191.stm

Schifferes, S., (2007b, November 5). Foreclosure wave sweeps America. BBC
News. Retrieved December 29, 2007, from http://newscvote.bbc.co.uk/mpapps/
pagetools/print/news.bbc.co.uk/2/hi/business/7070935.stm

Schifferes, S., (2007c, November 18). Sorting out the sub-prime problem.
BBC News. Retrieved November 29, 2007, from http://news.bbc.co.uk/2/hi/
business/7097682.stm

The U.S. sub-prime crisis in graphics. (2007, November 21). BBC News,
Retrieved November 29, 2007, from http:news.bbc.uk/2/hi/business/7073131. stm

U.S. backs home lending clampdown. (2007, November 16). BBC News, Re-
trieved November 29, 2007, from http://news.bbc.co.uk/2/hibusiness/7097714.stm



36 IMC Review 2008

Whitehouse, M. (2007, May 30). ‘Sub-prime’ aftermath losing the family home.
The New Wall Street Journal. Retrieved November 29, 2007, from http://online.
wsj.com/public/article_print/SB11804758069017647.html

Tamika Lee Robinson is an account supervisor at Burrell Communications in the engagement
marketing department on the Toyota account. She received a B.A. in Corporate Communications
from Northern Illinois University and is planning to graduate from Roosevelt University in
December 2008 with an M.S. in Integrated Marketing Communications.



2008 IMC Review 37

What’s the (Unethical) Score?
Selling Consumer Data in the Credit “Game”

Jennifer Poiry

“No one knows exactly how it works or what lowers a [credit] score; yet it
has become the primary driver of interest rate increase for tens of millions of

Americans.”

– Sen. Carl Levin, (D) Michigan (December 4, 2007)

n the United States, we are conditioned from childhood to be competitive
and no matter the game, we are taught to strive to achieve the “highest score”
among our peers. Many marketing pitches for purchasing consumer credit
scores are no different, advising consumers about the “average U.S. credit

score” and admonishing them to find out theirs so they can see how they measure
up.

But it’s not a game. A person’s ability to obtain mortgages, car loans, credit cards,
cell phones, and sometimes even apartments or jobs, depends on his or her credit
score. The score also determines interest rates, utilities rates, and sometimes even
the price of auto insurance. But this score doesn’t just measure a consumer’s ability
to borrow and use money. It is, as stated by Congress in the Fair Credit Reporting
Act (FCRA), a numerical representative of “credit worthiness, credit standing, credit
capacity, character, and general reputation” (FCRA).

A person’s credit history, in a very real sense, defines who he or she is. And yet this
“character and general reputation” rests in the hands of the three national credit
reporting agencies (or CRAs): Equifax, Experian, and TransUnion. This discus-
sion highlights the "Big 3's" ethical misconduct as well as, governmental regulatory
actions, deficiencies, and future reform recommendations, to enhance consumer
understanding of credit reports and recommend corrective action(s) that individuals
may take to better position themselves in the credit-driven economy.

I
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Achieving the “High Score”
Mere financial responsibility is not enough to achieve the highest possible credit
score. American consumers’ creditworthiness is not defined by spending history,
or promptness in meeting financial obligations. Instead, consumers are defined by a
3-digit FICO score (not to be confused with a “consumer credit score”) that is de-
termined by how they have used credit in the past—not by how or when they have
paid for things, but by how and when they have used credit.

Consumers who have too few credit cards (or none at all) but pay cash for most
(or every) purchase will have low (or no) credit scores and be penalized as much as
those with credit histories marked by delinquencies and judgments, such as bank-
ruptcies and liens. Such consumers, who are entirely fiscally responsible, might find
it difficult to obtain mortgages, auto loans, or credit cards or they might be given
low-balance loans with high interest, because they refused to play the game designed
by those they rely on for credit.

The rules of the game, however, are not codified. Jeanne S ahadi of Money Magazine
calls the unwritten rules “counterintuitive” but involve responding to such ques-
tions as: How many credit cards should one have? Should they be bank cards or retail
store cards? How high should the credit limit be? How high should the balance be?
Should I pay it in full every month or leave a balance and pay the lenders off with
interest? The answers are hidden within the algorithms created by Fair Isaac
Corporation (FICO) and the “Big Three.” However, these algorithms are a closely
guarded secret so consumers are left to play a risky guessing game on such actions
as – opening credit accounts they might not need, closing credit accounts they no
longer use, keeping a credit balance and intentionally paying interest. Unfortu-
nately, these often result in the lowering of their scores rather than raising them.

According to one expert, the general rule of thumb for high credit scores is 2-4 credit
card accounts, all older than 6 months, and a bank loan (e.g. car or student loan)

Mortgages also go a long way to raising a credit score. But, with the exception of
what occurred during the recent sub-prime fiasco, obtaining a mortgage is typically
difficult for a consumer with a low credit score, resulting in a dilemma: How does
one overcome a low credit score to obtain a mortgage that will serve to raise the
credit score?
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Credit Score Accuracy
Disturbingly, credit scores are based on credit reports that may not even be accu-
rate. David Szwak, a consumer attorney who specializes in suing CRAs and lend-
ers for consumer fraud, estimates that an astounding 50% to 95% of all U.S. credit
reports contain some inaccuracies. Half of these inaccuracies (25% to 45% of all con-
sumer credit reports) have a negative effect on creditworthiness, affecting credit
line limit, interest rate, minimum payment, collection practices, fee, and penalties,
(Spurlock, 2006).

Such errors can occur unintentionally through computer or human error, such as
linking credit information about two people with similar names living in the same
geographic area. Public records, such as liens or bankruptcies, might be incorrectly
entered onto a report, by overlooking or mistyping important information or even
applying it to the wrong consumer’s account.

Inaccuracies can also occur intentionally, such as when collection agencies delib-
erately report false collections information about consumers in order to strongarm
them into paying money they don’t actually owe. Because the credit bureaus don’t
always provide complete information, it can be difficult for consumers to rectify
these errors, and if the amount is small enough, they will often pay just to have it
removed from the report.

Some unscrupulous creditors also misreport detrimental payment information to
deliberately lower consumers’ scores so they are unable to obtain credit from com-
petitors, or as an excuse to raise interest rates and penalties. Providian Financial
was sued in 2002 for doing just that. According to James Scurlock’s independent
film “Maxed Out,” Providian employees often held onto checks until after the due
date—and in some cases actually shredded them—in order to charge late fees and
raise finance charges. Providian was sued for $400 million for defrauding consum-
ers, but the corrections of these inaccuracies weren’t necessarily reflected in the
injured parties’ FICO scores.

The “character, and general reputation of consumers” indicated in a credit history
rests in the hands of the “Big 3” CRAs. However, not only do they not always
handle the responsibility with integrity and accuracy, but the onus is on consumers
themselves to clear damaged reputations by detection, correction, and litigation.
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It is no wonder that the CRAs don’t report their algorithms. Swzak believes the
algorithms are kept secret so as not to expose flaws in logic and discriminatory
practices, and while the CRAs themselves may not intentionally create errors, they
do little, if anything, to prevent them.

Fraudulent Marketing by the CRAs
Aside from any guilt by omission however, at least two of the CRAs (Experian
and TransUnion) are also guilty of deliberate consumer fraud. One of the fastest-
growing American businesses is the sale of consumer credit scores, reports, and
credit monitoring services. Unfortunately, according to many experts, including
bankruptcy expert and author Stephen Snyder (2005), the scores, reports, and ser-
vices offered are essentially useless.

Only Equifax sells the one credit score that is actually used by creditors today – the
FICO score. Compiled by Fair Isaac Corporation, Inc., the three FICO scores (one
for each of the Big 3) are the only ones purchased by virtually all lenders to judge
consumer’s creditworthiness.

FICO and the “FAKO ”
Experian and TransUnion, however, have created their own proprietary scores that
closely resemble FICO scores, ranging from around 300 to 850 (scores FICO refers
to as “FAKO”). Experian goes so far as to advertise that its scores are the “same
type used by lenders.” The careful wording is not, strictly speaking, a lie, but it is
intentionally misleading to consumers, who trust that the scores they purchase
from the credit reporting agency are actually the scores used to judge their credit-
worthiness by lenders. Snyder likens this to making a purchase at a Häagen-Dazs
store only to find you were sold generic ice cream.

The CRAs not only sell these fake scores directly to the public, but to other compa-
nies that sell credit-related services, which pass them off to the customer as a “free”
enticement to purchase.
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The following table provides a sampling of available scores:

Score Name S core

Range

Details

FICO 300-850 Created by Fair Isaac Corporation
The standard score used by lenders
The only credit score used by all 3
credit bureaus.

The only score Equifax sells

Not available for purchase from
Experian or TransUnion
Available at MYFICO.com

VantageScore 501-990 Created by the three credit bureaus to
compete with FICO

Experian’s spokesperson claims this will
become the preferred score over FICO
A vai lab le through Experian and
TransUnion, but not Equifax

TruCredit unavailable Proprietary score created by

TransUnion, only available with
TranUnion’s 3-in-1 credit monitoring
service and is not used by lenders

PLUS Score unavailable Proprietary score created by Experian,
only available with Experian Credit
Report and score are not used by lenders

FreeCreditReport.
com

450-850 Owned by Experian

Score is part of package when Triple
Advantage credit monitoring service is
purchased for $14.95/month
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The Fair Credit and Reporting Act (FCRA) gives consumers the right to view
(at a price) their credit scores and reports. One consumer, who purchased her
TransRisk score from TransUnion, in preparation for purchasing a home after a
bankruptcy, was thrilled to see her score at 608, and signed a purchase agreement
for a home. Subsequently, she learned that her FICO score—the one that “counts”
to creditors—was 100 points lower. A score of 508 indicated too much risk and she
had to withdraw from the agreement.

Joel Winston of the FTC says the commission is “very concerned” about confusion
created by the CRAs. “You’ve got to make clear what you’re selling and... make all
of the conditions clear”. (Acohido & Swartz, 2007)

The sale of credit data to consumers is the “fastest growing source of revenue” for
the CRAs, according to TowerGroup financial services analyst Craig Focardi, with
projected consumer sales reaching $860 million by 2010. This does not include sales
to businesses. Experian alone reported $375 million in consumer sales in fiscal year
2006, in what Stephen Snyder and others consider useless products and services.
(Snyder, 2005) Nonetheless, the revenue growth from credit data is projected to
continue unabated.

Inaccuracies Based on Inaccuracies

What makes a credit monitoring service useless? First, when there are inaccuracies
built into a credit report the alerts aren’t reported to the consumer in a timely manner.
Second, though the monitoring services claim to ward off identity theft, which is
primarily the result of fraudulent use of social security numbers, most of the
monitoring services don’t monitor social security number use so accounts that are
opened fraudulently might not appear on a report until as long as a year later. The
more often incorrect or fraudulent the data are reported to the CRAs, the more such
data are accepted as valid. Victims can be left with tens of thousands of dollars in
legal fees, as well as hiked interest rates and the inability to get financing at all,
even when inaccuracies are detected and corrective efforts are made. The identity
theft insurance that comes with many of the packages most likely doesn’t cover
accounts that were opened prior to the purchase of the service, so a consumer pur-
chasing a package now might not realize that fraud that took place several months
in the past will be reflected in inaccurate and damaged credit data. (Consumer Re-
ports, April 2007)
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Interestingly, many CRA credit score marketing pitches use the inaccuracies in
their own reporting as a selling point to consumers, urging consumers to purchase
services so they can catch the errors they, the reporting services, have made.

Government Oversight and Regulation
Contrary to public perception, the credit bureaus are not government agencies and
they were not appointed by any government agency to keep track of consumers’
credit histories. Rather, they are simply financial corporations that have grown to fill
a need in the American economy.

While the government might not run the credit bureaus, it does have some fed-
eral oversight. The Fair Credit Reporting Act (FCRA) was developed by Congress
to ensure the accuracy and fairness of credit reporting and responsible procedural
practices by the CRAs. The FCRA policy states, “There is a need to insure that
consumer reporting agencies exercise their grave responsibilities with fairness, im-
partiality, and a respect for the consumer's right to privacy.” Further, on December
4, 2003, Congress passed the Fair and Accurate Credit Transactions Act (FACTA)
stipulating assistance for identity theft victims and offering options for consumers
who wish to dispute inaccuracies on their reports.

As for consumer privacy, the CRAs have been selling, legally, consumer credit
histories to creditors for years even without consumers’ knowledge or express per-
mission. The opt-out process is not clearly defined or explained, but, again, puts the
onus on the consumer to protect his/her own privacy. Given this lack of privacy, it
is not uncommon for credit histories to be obtained for nefarious reasons. Equifax,
Experian, and TransUnion all have fraud departments, and consumers can place
fraud alerts on their accounts if they believe they have been the victims of identity
theft. However, the agencies need make no attempt to alert consumers when the
CRAs themselves flag accounts. Once a fraud alert hits an account, even if it is by
mistake, it is difficult to remove it. Until it is removed, the consumer cannot obtain
his/her own credit report, which could allow inaccuracies (possibly a result of the
fraud) to remain and increase, lowering the credit score and raising interest rates
and fees.

A fraud alert is intended to warn the consumer when an inquiry is made into his/
her credit history and requires a creditor to call the consumer to verify identity
before issuing credit. However, this does not always happen and a consumer may
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only find out about a fraud alert when an attempt is made to receive a credit report
or score and the consumer finds s/he is locked out.

The Federal Trade Commission (FTC) has policed the CRAs, issuing fines and
penalties when FCRA has been violated. One FTC requirement is that all the three
CRAs must have toll-free telephone numbers consumers can call during regular
business hours with questions about their credit histories and scores. However,
between 1997 and 2000 the CRAs were accused of intentionally blocking millions
of incoming calls and keeping callers on hold for unreasonable lengths of time. Ad-
ditionally, Equifax and TransUnion were accused of blocking calls from particular
area codes, showing clear discrimination. The CRAs settled the resultant lawsuit
without admitting guilt. Experian and TransUnion paid $1 million each, while
Equifax agreed to pay $500,000 for slightly lesser charges. (FTC, 2000)

On another front, in 2005, the FTC ordered Consumerinfo.com to refund consum-
ers who from 2000 to 2003 were misled into purchasing unwanted credit reporting
services in response to offers of “free” credit reports at freecreditreport.com and
consumerinfo.com, but were not adequately informed of a $79.95 charge for an ac-
companying credit monitoring service. FTC also accused ConsumerInfo.com of
misleading prospects into believing the company was affiliated with FACTA’s free
annual credit report program (discussed in the next section.) The total refunded to
customers was $950,000. (FTC, 2005) In February 2007, Experian paid $300,000 in
fines to the FTC for similar charges. (Acohido & Swartz, 2007)

Still, these government fines only pay lip service to complaints against the CRAs.
In light of the profits the Big 3 earn from misleading consumer sales alone, these
paltry penalties are not a real deterrent to misleading marketing practices as the
reporting companies continue to bilk consumers out of hundreds of millions of
dollars every year.

Free Annual Credit Report

In spite of the benefits of the FACTA-mandated free annual credit reports, which
are available online or via telephone or postal mail, Stephen Snyder (2005) believes
that even these reports are less useful to consumers than they could be. First, the
online authentication process is time-consuming and difficult and the reports are
bulky and unwieldy. Second, the information is designed with lenders in mind, not
consumers, so they don’t contain all the information consumers need to have an
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understanding of the credit stories being told about them. Finally, the online site
is cluttered with numerous sales pitches for additional services, which could lure
consumers into purchasing “overpriced and often useless credit services,” believing
such purchases are required to receive the free service. Ordering a credit report via
the postal service takes longer but avoids these hassles.

Snyder also warns that although the three CRAs sell “3-in-1” credit reports, con-
sumers should avoid these as they merge all three reports and do not give a clear
picture on the status of each report. He recommends purchasing individual credit
reports from each CRA. However, he stresses that FICO scores should be pur-
chased from MyFico.com/12. The “/12” extension provides the consumer with any
of the twelve negative factors that can lower a credit score. Knowing these factors
allows the consumer to understand how to raise the FICO score.

The Stakeholders
The main stakeholder affected by credit scoring and reporting issues is the Ameri-
can consumer. Unfortunately, most consumers are unaware of the intricacies and
problems inherent in the credit reporting system and are not able to educate themselves
on the subject.

Credit lenders such as credit card companies, mortgage companies, auto dealers, cell
phone companies, landlords, and insurance companies are less affected by the errors,
but they could lose the business of creditworthy borrowers based on artificially-low-
ered FICO scores that don’t accurately reflect their financial responsibility.

Consumer advocates such as Stephen Snyder, Suze Orman, Bud Hibbs, and Dave
Ramsey, advocacy organizations, such as AFFIL.org, and consumer attorneys, such
as David Szwak devote their professional attention and energy to the unethical be-
haviors of the credit bureaus. Through litigation, advice columns and books, public
speaking engagements, television appearances, and donations, the more consumer
advocates speak out about the unethical and illogical practices of the credit bureaus,
the more justice and governmental oversight will be demanded. Further, consumers
will also become more aware of the ways in which the U.S. Government policy-
makers facilitated these unethical behaviors, begin to question why, and demand
reform.
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Though consumers arguably should be considered the first-priority stakeholders,
the stakeholders who have gained the most are the credit card companies, the credit
bureaus, their shareholders, and to some extent, certain office-holders with close
ties to these corporations.For example, President Bush’s, top single campaign fi-
nancier was MBNA, which also was behind the 2005 bill making it more difficult
for Americans to declare bankruptcy.

Evaluating the Credit Industry
A well founded determination of the degree to which parties in the scoring indus-
try have engaged in unethical, if not illegal, activities, however, relies on evaluation
according to established ethical ideals or guidelines. Ross’ (1930) Prima Facie Duties
Framework, for instance, has frequently been used to examine marketing-related
practices.

And measuring the array of data gathering and marketing practices common to the
contemporary credit industry as in the following list reveals offenses to a number
of the duties articulated by Ross, specifically the duties of fidelity, gratitude, justice,
beneficence, self-improvement, and non-maleficence.

Duty of Fidelity: Not only do credit reporting agencies sell consumers useless
proprietary credit scores disguised as FICO scores, they also knowingly compile
reports that contain errors, which they neglect to redress.

Duty of Gratitude: Little or no consideration is given to financially responsible
consumers when deliberately false statements are reported to a CRA by a creditor.
Their creditworthiness is determined by a calculation derived from a complicated
algorithm, not necessarily on facts or extenuating circumstances. Financial pru-
dence is in fact punished if the consumer refuses to use credit but pays for everything
with cash.

Duty of Justice: In the film “Maxed Out,” attorney David Szwak asserts that
credit bureaus keep separate files for federal and state judges, lawmakers, and ce-
lebrities who could shed light on issues with the credit reporting process if they ex-
perienced the same inaccuracies in their reports that “regular” Americans do. The
U.S. government seems to give special treatment to the credit lending industry and
imposes only minor fines and penalties on the bureaus when they break the law, but
not so much that it actually deters them.

Duty of Beneficence: The credit bureaus shirk all opportunities to do good for
consumers through inaccurate reporting. They could instate stricter reporting poli-
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cies and employ higher-level quality checks for the reports they compile. They
could provide consumers with personalized lists of specific actions they may take
to increase their credit scores. Senator Carl Levin, in his opening statement to the
Senate Credit Card Practices Hearing on December 5, 2007, pointed out, “These
reason codes provide generic statements on why a score is reduced, using such
phrases as ‘balance grew too fast compared to credit limit’ or ‘total available credit
on bankcards is too low,’ without identifying the specific facts that support or explain
these statements.”

Duty of Self-Improvement: The CRAs deliberately allow inaccuracies in their
reports, under-train their customer service representatives, and in many cases, have
allegedly blocked incoming customer calls, sometimes discriminating based on area
code. Their overly-complicated algorithms may very likely be flawed, but rather
than face criticism or improve these measures, they keep the algorithms secret so
that no consumer can understand how or why their scores are what they are.

Duty of Nonmaleficence: The CRAs continually participate in the ever-deepening
debt that American households face by allowing inaccurate reports and scores to raise
interest rates and penalties. They waste consumers’ valuable time in attempting to
get straight answers on the toll-free numbers that the agencies are federally mandated
to make available, and force consumers to spend their money in litigation when they
are faced with no other recourse to correct credit inaccuracies.

Recommended Solutions
The federal government should monitor the three national credit reporting agencies
more closely and impose stiffer penalties that actually deter their illegal,
fraudulent, and unethical business practices. Congress should force the CRAs to
take responsibility for monitoring the information reported to them on consumers’
credit activities and to ensure its accuracy; and, lenders should take greater steps to
improve the accuracy of their statements. “FAKO” scores should be eliminated or
mandated to look less like FICO scores. Marketing materials should not call them
“credit scores” but specify “Experian credit scores” or “TransUnion credit scores”
so consumers aren’t confused into thinking there is only one “credit score.”

FICO scores should be made more understandable and consumers should be more
explicitly advised on how to raise their credit scores rather than being given murky,
ambiguous, and often misleading or conflicting advice from the CRAs.

The FTC and FCRA should better educate consumers at the point of application
for credit. On the local level, free consumer education classes should be offered to
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the public, and consumer credit education should be an integral part of high school
and undergraduate curricula.

Above all, consumers should utilize the Internet to educate themselves on the in-
tricacies of their credit reports, because most likely, little else will happen any time
soon. Consumers also should stay informed about the issues through credible infor-
mation sources, such as established consumer advocate groups and industry reports
compiled by non-partisan entities. Finally, consumers should contact their local
Congressional representatives to insist that they promulgate fairness and justice in
consumer credit reporting, scoring, and support.

References
Acohido, J. (2007, November 27). 'Free' credit reports sometimes aren't free. USA
T o d a y . R e t r i e v e d f r o m w w w . u s a t o d a y . c o m / m o n e y /
perfi/credit/2007-11-27-credit-scores_N.htm

Consumer Reports (2007, April). Costly credit-monitoring services offer limited
fraud protection. Retrieved from http://www.consumerreports.org/cro/money/
credit-loan/costly-credit-monitoring-services-offer-limited-fraud-protection-4-
07/overview/0704_costly-credit-monitoring-services-offer-limited-fraud-protec-
tion_ov.htm

Correcting your credit (2005). Retrieved from http://www.myfaircredit.com/s/
correcting-your-credit

Fair and Accurate Credit Transactions Act: Consumers win some, lose some (Up-
dated 2006, June). Retrieved from http://www.privacyrights.org/fs/fs6a-facta.

Fair Credit Report Act (2003). Retrieved from http://www.ftc.gov/os/

statutes/031224fcra.pdf

FTC (2000, January 13). Nation's big three consumer reporting agencies agree
to pay $2.5 million to settle FTC charges of violating Fair Credit Reporting Act.
Retrieved from www.ftc.gov/opa/2000/01/busysignal.shtm

FTC (2005, August 16). Marketer of “free credit reports” settles FTC charges.
Retrieved from www.ftc.gov/opa/2005/08/consumerinfo.shtm



2008 IMC Review 49

Levin, C. (2007, December 4). Opening statement, U.S. Senate Permanent Sub-
committee on Investigations Hearing. Credit card practices: Unfair interest
rate increases. Retrieved from www.businessweek.com/bwdaily/dnflash/con-
tent/dec2007/db2007124_297681.htm

Ross, D. 1930. The right and the good. Oxford: Clarendon Press. Sahadi, Jeanne
(2007, June 29). Confusion reigns when buying credit scores. CNNMoney.com.
Retrieved from http://money.cnn.com/2007/06/28/pf/credit_score_confusion/
index.htm

Scurlock, J. (2006). Maxed out: Hard times, easy credit and the era of predatory
lenders (film), http://www.maxedoutmovie.com

Snyder, S. (2005, September 21). The truth about credit report monitoring services.
Retrieved from http://www.lifeafterbankruptcy.com/backissues/index.
php?newsletter=14

Snyder, S. (2005, October 12). The ultimate guide to understanding your credit
reports and FICO credit scores. Retrieved from http://www.lifeafterbankruptcy.
com/backissues/index.html?newsletter= 17

Jennifer Poiry is a theater columnist for an Indiana newspaper, and maintains several theater-
related websites. She studied musical theater and received her B.S. from Indiana University.
Ms. Poiry plans to graduate from Roosevelt University in December 2009 with an M.S. in
Integrated Marketing Communications.



50 IMC Review 2008

Greenwashing Junk Food
The Frito-Lay Natural Product Line Case

Jennifer Cifuentes

reenwashing has long been a tactic used unethically to position a business as
environmentally friendly and market its products under this mantle, even
though the actions of the business may not support this positioning. This trend
of greenwashing is currently being applied in junk food industry marketing. In

an effort to make junk food products more appealing to the growing number of
health-conscious consumers and to combat junk food critic scrutiny, many
manufacturers have embraced greenwashing. (Food: Are You Fooled By The
Packaging? 2007)

Numerous efforts are currently being made by the majority of junk food manufac-
turers to present their products as a part of a healthy diet through “healthy alterna-
tive” versions of their product lines and deceptive labeling practices. Examples of
this can be seen in every grocery store aisle (Moncur, 2007) and at most national
fast food chain restaurants. Words and phrases like “organic”, “multi-grain”, “nat-
ural”, “zero trans fats”, “healthy choice”, “smart choice”, and “wholesome” can be
found on the package fronts of foods that, by any standards, would still considered
to be in the junk food category.

Consumer Appeal

Consumers are eager to believe that their junk food favorites are good for them
and are willing to pay a premium price for “healthy alternative” versions of their
favorite chips and snacks. (Thompson, 2007) They want to rationalize that their
poor eating choices really aren’t that bad. And worse yet, general consumer percep-
tion is that if the front of a package or label says “natural” or “organic,” the product
is healthful and thus, a smart eating choice. In addition, it is currently trendy to
be a health-conscious consumer. Junk food manufacturers have latched on to these

G
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consumer beliefs and the health-conscious market trend in order to influence what
consumers consider to be healthy options and ultimately save their junk food prod-
uct sales from decline.

Truth in Labeling? “Naturally. ”
But what does it really mean when a product’s label says “natural”? According to
USDA guidelines, it doesn’t mean a lot, as there are very few guidelines for using
the word “natural” or the phrase “all-natural” on packaging. Only meat and poultry
products have any meaningful rules regarding natural labeling. General guidelines
for all other products leave much to be interpreted allowing many misleading uses
of the word “natural” on junk food labels. (USDA Web site) Critics of the current
natural labeling standards are seeking to make these guidelines stricter in order to
eliminate misuses of the word for product promotion. (Rupp, 2007)

In contrast, many guidelines do exist for using the word “organic” in product labeling
thanks to the Organic Foods Protection Act of 1990. This act established the
guidelines used by the USDA today to regulate if and how products can use the
word organic on their packaging. Three levels of certification exist. These are: 100%
Organic, Organic (95% organic) and “Made With Organic Ingredients” (more than
70% organic), in which use of the USDA logo on the packaging is prohibited. Any
product with less than 70% organic ingredients may not be certified as an organic
product by the USDA and it is prohibited by law to use the word organic on its
packaging or label. In this case, the only place the word organic can appear is in
the product’s ingredient listing. Recently, however, the USDA announced that it
would consider relaxing organic labeling standards due to manufacturer pressure
and the increasing consumer demand for organic products. (USDA Web site)

Building the “Healthy” Image: Frito-Lay

As the country’s largest manufacturer of potato chips and snacks, Frito-Lay, a divi-
sion of PepsiCo, has made many product line changes throughout the years to quell
the harsh criticisms directed towards the junk food industry. Such changes include
the elimination of trans fats, portion control via the 100-calorie packs and the pro-
duction of “light” versions of its products. (Frito-Lay Web site) There seems to be
the mentality among consumers and many critics that at least manufacturers are
doing something to make their products better.
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Internally, Frito-Lay trumpets its healthy changes, which filter out to consumers
through carefully crafted communications. The company’s online communications
work to help build its health-conscious image. Frito-Lay’s main Web site, www.
fritolay.com, for instance, aims to position the company as a health professional
resource and its products as part of a healthy diet. On this Web site, Frito-Lay’s
tag line “Food for the fun of it” has been modified to “Good food for the fun of it.”
Also, noteworthy is the “Health and Wellness” page located both in the Products
and Promotions section and the Health Professionals section, which leads to a sec-
ondary Frito-Lay operated Web site, www.snacksense.com.

Snack Sense (Less)?
Frito-Lay’s Snack Sense Web site further perpetuates the illusion that the company
is an authoritative healthy-eating information source and appears to be targeted
towards health professionals, but it is easily accessed by consumers and perceived
as a credible information source.

The site’s home page displays a letter from Rocco Papalla, Senior Vice President,
Research & Development. Also featured on the home page is a timeline touting
healthy product changes, such as portion control and low-fat products and explaining
how Frito-Lay has been on the cutting edge of food industry health trends for more
than twenty years. Other sections of the site discuss topics such as the importance of
snacking, the role of fat in a healthy diet and the simple ingredients found in Frito-
Lay products. On the surface, the site appears to be a credible source for promoting
a healthy lifestyle. However, this marketing strategy and the product changes were
more likely motivated by the lucrative “healthier options” market, and were less
likely a result of a general concern about consumer health. It is all a part of Frito-
Lay’s attempt to secure its financial future by creating the ultimate oxymoron: healthy
junk food. (Ordoñez, 2007)

A third Web site that can be visited by linking from Frito-Lay’s main Web site
is www.smartspot.com. The Smart Spot logo is used by PepsiCo to identify the
products that “contribute to a healthy lifestyle” and can be found on more than one
hundred different PepsiCo brands, including select Frito-Lay products. PepsiCo
simply states that the logo identifies products to consumers as “Smart Choices
Made Easy.” The Smart Spot Web site reinforces this messaging with healthy, active
celebrity endorsers, such as Mario Lopez.
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Natural — And Expensive — Chips
In 2003, Frito-Lay launched its Natural product line, which includes Natural White
Nacho Cheese Doritos, Natural Tostitos (made with organic yellow and blue corn
versions), Natural White Cheddar Cheetos, Natural Lays Thick Cut BBQ Potato
Chips and Natural Reduced Fat Ruffles with Sea Salt. This product line is positioned
as a healthy alternative to the regular versions and highlights the fact that the
offerings are preservative and artificial flavor and color free. Since its initial
launch, the Natural product line has grown in popularity. There is a cost difference
between the Natural versions and the regular versions of these products with the
Natural versions costing close to a dollar more per bag than their regular counter-
parts.

The upscale look of the Natural line bags is in stark contrast to that of the shiny,
brightly colored bags used for the regular versions. The bags for the Natural chip
line are designed using muted, natural colors and a country-themed illustration in
the background behind the prominent all-capped word “natural” at the top of the
bag. In addition, the bags feature paper with a more natural-looking, matte finish.
The illusion of “wholesomeness” is evident.

“Certified Natural”
Both the yellow and blue corn Natural Tostitos featured in Frito-Lay’s Natural
product line list “certified organic corn” as a main ingredient. Oregon Tilth, a
nonprofit organization, which offers independent organic certification services to
product manufacturers and is the sole organic certifying source for the USDA,
gave Tostitos its certification. However, Oregon Tilth certification does not always
mean USDA certification and the bag does not list which one of Oregon Tilth’s
levels of certification was received. (Oregon Tilth Web site) But by applying what
is known about the USDA and Oregon Tilth’s certification levels, it is likely that
Tostitos received the “Made With” Organic (at least 70%) certification that allows
use of this phrasing, but prohibits a USDA logo on the bag.

Once attained, an Oregon Tilth certification does not expire. Renewing the certification
each year, requires only that a fee must be paid and a simple form filled out. No
new inspection or review is necessary for certification renewal. Membership in
the organization can be attained by pledging agreement to its organic mission
statement and by paying an annual membership fee. The higher the level of dues a
member pays, the more votes the member will have on the board—meaning a
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greater influence is exerted on the organization by higher paying members. In addi-
tion to the flat fee received for its certification services, Oregon Tilth also receives
up to 0.5% of gross sales of the certified product. (Oregon Tilth Web site)

Surprisingly enough, when a side-by-side nutritional comparison is done between
the Natural versions of the Frito-Lay chips and their regular counterparts, the Natural
versions are little or no better nutritionally and, in some cases, are worse than the
regular versions. This discovery begs the question: “Are Frito-Lay’s product
marketing and development strategies ethically sound?” The answer to this ques-
tion is a clear and resounding no.

The Ethical Angle:

“Chipping” Away at Greenwashing
The Frito-Lay Natural line is a clear case of greenwashing junk food to make it
appear to be a healthy option, although the nutritional facts state otherwise. As a
group, junk food consumers are vulnerable. Frito-Lay is relying on and exploiting
the willingness of consumers to believe that junk can be healthy. The company is
also exploiting the fact that most consumers do not have time to compare labels or
even review the nutritional facts. Frito-Lay also knows that consumers rely heavily
on what the front of the package says in order to make their purchasing decisions
and that consumers perceive products labeled with the words “natural” and “or-
ganic” to be healthy alternatives.

From an ethical perspective Frito-Lay is violating the Prima Facie duty of fidelity
(to tell the truth) (Ross, 1930)because the company knowingly deceives consumers
into believing, through the Web site content and Natural Line packaging, that its
junk food products can be a part of a healthy diet. The company blatantly misrep-
resents itself with its positioning strategy of being a healthful food and nutritional
information resource, although it has no credentials to back this up. The content of
the Snack Sense Web site is “spun” to the company’s advantage and is presented as
offering sound health advice, although Frito-Lay is in the junk food business, not
the health business. The distortion of the truth is culminated with the misleading
and deceptive positioning of Frito-Lay products as “part of a healthy diet.” Frito-
Lay is clearly not being up front about what people are really eating. No matter
how you spin it, it is still junk food and not healthful.
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On the other hand, Frito-Lay does not outright lie to consumers. However, the
company does heavily imply that the products are nutritionally beneficial and does
not draw attention to the fact that the Natural line products offer no significant
advantage. The deceptions are subtly crafted and what Frito-Lay tells consumers is
less important than what the company does not mention to consumers. Although
Frito-Lay is doing everything in its power to influence consumer choices, it ulti-
mately distances itself from responsibility for those choices.

Frito-Lay also violates the Prima Facie duty of nonmaleficence (do no harm) by
exploiting the perception that its Natural line is a healthy option. Although one bag
of Natural White Cheddar Cheetos will not kill anyone, many years of thinking
it’s okay to eat them frequently just might cause serious health problems.

In addition, the Prima Facie duty of beneficence (self-improvement) is disregarded
by Frito-Lay because it seems to have improved its products only superficially.
However, “healthier” does not equal “healthy” and Frito-Lay is not living up to the
high standard that it sets for its foods as a “part of a healthy diet.” Even after the
health-driven product changes were made, Frito-Lay’s products still fall firmly into
the junk food category.

Looking at Frito-Lay’s marketing decisions from the company angle, it seems that
the ends were seen to justify the means. The means—greenwashed junk food prod-
ucts—lead to the ends in which consumers get questionably “healthier” alternatives
of the products they crave, while Frito-Lay receives increased sales and market
share. Using this approach, Frito-Lay’s strategy can be and probably is, justified, in
the corporate view, though not in that of the consumer.

Obligations to Consumers

This “greenwashing” strategy might fall into more ethical territory, if Frito-Lay
did not purport to give health advice and promote its products as healthy choices.
The company should get rid of the “Snack Sense” Web site or rework the content
to preach moderation in making junk food choices and promote exercise. Also,
PepsiCo should eliminate the Smart Spot logo usage for Frito-Lay products because
junk food is never a “smart choice made easy.” Further, Frito-Lay should take the
word “natural” off the product line so that consumer perception of these products
being healthy choices will be lessened, and more accurate.
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In conclusion, Frito-Lat’s greenwashing creates a case of “buyer beware” due to
Frito-Lay’s intentionally misleading marketing communications and packaging.
Consumers should not allow themselves to be fooled by greenwashed junk food
products no matter how much they want to believe that unhealthful food can be
“good.” They should trust what they know to be true—junk food is never healthy.
Moderation is the smart approach with any junk food. Also, consumers should be
encouraged to read and compare labels and realize that “better for you” does not
equal “good for you” and “healthier” does not always mean “healthy.”
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Infomercials
Examining the Ethical Dimensions

Raynaldo Hernandez

hile randomly skimming through television channels, especially in the latter part of
the evening, one will inevitably come across the “infomercial.” Defined by
Balasubramanian (1994) as a program-length paid advertisement that promotes an
organization’s product or image through information and persuasion (as cited in

Brodowsky & Belch, 2002), the thirty-minute commercial segment typically features
attractive actors or celebrities offering convincing testimonials or “doctors” (sometimes
with vaguely defined credentials) offering enthusiastic endorsements.

In recent years, infomercials have become an increasingly popular form of paid
advertising. In fact, many viewers have become all too familiar with common in-
fomercial claims: “Get rich quick!” “Lose weight fast!” “Eliminate acne instantly!”
But, while such claims can evoke considerable consumer skepticism, that’s not always
the response in every case. Despite the “too good to be true” tone of infomercial
messages, enough consumers take their chances and risk being scammed to contribute
to the remarkable success of the infomercial as a marketing medium.

According to reports, the gross sales of products sold in infomercials increased from
$350 million in 1988 to $1.14 billion in 1996. Not surprisingly, infomercials have only
grown to be more pervasive and successful in recent years, now garnering more than
$90 billion a year in sales. (Larson, 2006) A standout marketing tool in many in-
stances, infomercials pitch products, services, and goods that often, but not always,
live up to their promises. But, when driven by claims that are false or inaccurate,
deceptive or misleading, and at times, wholly unsubstantiated, infomercials repre-
sent an unethical means to a profitable end.

Certainly, the discussion concerning deceptive claims in infomercials is not new or
recently engaged. In 1973, the Federal Communications Commission (FCC) banned
infomercials from being aired on television networks out of concern over the cred-

W
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ibility of claims. In 1984, however, that ban was lifted, and infomercials—many
of them still misleading in tone and content—quickly regained and expanded their
presence. (Wicks & Abernathy, 2001) It can be argued, though, that the ban should
have never been lifted: “From 1984 to 2000, the Federal Trade Commission (FTC)
prosecuted more than 70 infomercial cases for deception, and those 70 cases resulted
in more than $24 million in consumer refunds, civil penalties and judgments”. (FTC
Infomercial Cases, 2000) Staggering statistics, to be sure.

Infomercials: Cases and Criticism
A recent example of misleading and deceptive infomercial claims involves Kevin
Trudeau, a salesman by trade. Trudeau repeatedly employed infomercials as a
means of preying upon vulnerable consumers, many of whom were in compro-
mised health and eager for assistance. Among Trudeau’s claims was that coral
calcium, a dietary supplement featured in many of his infomercials, was capable of
curing cancer, heart disease, and other serious illnesses. Trudeau also was respon-
sible for making false claims asserting immediate and permanent relief from severe
pain by way of a Biotape adhesive strip. Even after a court order banned Trudeau
from using infomercials and any other form of paid advertising, he didn’t cease
making outlandish claims, but went on to write a book offering “the weight loss
cure ‘they’ don’t want you to know about,” proposing a diet touted as simple and
easy to follow. The dietary guidelines appeared to be anything but, and stood in
stark contrast with Trudeau’s description of them. In fact, Jeff Cohen, a Chicago
Tribune reporter, described the extremely rigorous eating and dieting procedures
outlined by the book by stating:

“The book promotes a diet that limits calories to 500 a day, requires
colonics and forbade frequenting chain restaurants. It also banned the
use of artificial sweeteners and sugar, medications, meat and poultry
and microwave ovens. The diet also called for taking injections of a

hormonal pharmaceutical product that the government hasn’t approved
for weight loss.” (Cohen, 2007)

Once reported to the proper authorities, and, ultimately, to the Federal Trade Com-
mission (FTC) for this offense, Trudeau, leader of the “infomercial empire that
misled Americans for years,” was ordered to pay a $2 million settlement and was
permanently banned from the production of infomercials.

While the penalty in the Trudeau case does send a strong message, it seems to have
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done little to eliminate or reduce the number of questionable or deceptive ads al-
ready in circulation, according to an MSNBC Dateline investigation that found:

“While the federal government has essentially doubled its efforts to stop false and
misleading infomercial claims in recent years, the FTC still only brings an average

of FIVE cases a year. That, in an industry that releases as many as two new in-
fomercials a day, more than 700 year. There are those inside the industry warning

that the FTC’s efforts are not enough.” (MSNBC, Dateline, 2006)

To reveal just how easily one can walk onto the infomercial scene and acquire net-
work time and potential profits for a product known to be ineffective, the MSNBC
investigation team was charged with having an infomercial created for a “product”
developed specifically with no known ingredients or attributes able to bring about
the improvement that would be claimed.

The product, “Moisturol,” would be alleged to provide wrinkle-eliminating moisture
and skin smoothness superior to the effects of other popular skin products, but actually
the product was a tiny gel capsule consisting of nothing more than the powdery
solution mix used for making Nestlé Nesquik chocolate milk. The infomercial producer
the investigation team solicited for a thirty-minute paid advertisement required no
scientific backing or verification proving that the product in question did indeed work,
and was videotaped saying:

“Even if there aren’t noticeable physical differences, and I think that
you know, let’s go into it assuming that there’s not going to be, and if

there is, then great. We’re pleasantly surprised. But if there’s not, then
we really want to talk everything about how it felt...The thing about it
all being visual, it either is or it isn’t—but with feeling there’s a much

wider range of interpretation.” (MSNB C, Dateline, 2006)

Repeatedly, the undercover Dateline reporter was told by the producer that with or
without substantiation, finding someone to offer an expert opinion for Moisturol
would not be an issue, given the fact that “everyone in the industry has their price.”
Staged clinicals and testimonials, the say-so of a doctor who never used the product
but offers an expert opinion in exchange for $5,000, and self-proclaimed actresses
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eager for exposure—all were easy to procure, and played a role in the creation of
the thirty-minute long infomercial advertising Moisturol, the purposely ineffective
product with no clinical trials or scientific backing.

Infomercials: Stakeholders
Unfortunately, numerous stakeholders are impacted by those who construct crafty
and misleading infomercial advertisements in the interest of profit. Among pri-
mary stakeholders are the television networks and affiliates through whom info-
mercials are broadcast on television. Often, the television networks are among the first
parties consumers hold accountable for the airing of deceptive infomercial ads. The
assumption, (or, at least, what one would like to believe), is that network television
and affiliate stations formally exercise discretionary guidelines in deciding which
infomercials will be broadcast. However, such discretionary measures are not
always equally enforced. Research by Hayes, Parsons, Rotfeld, Abernathy, and Wicks
indicates that organizations with written clearance policies frequently reject
infomercials and request further substantiation more often, while those without
such policies reject far less frequently. (Wicks & Abernathy, 2001)

Furthermore, clearance is highly dependent upon managerial say-so. While fewer
questionable infomercials are passed under the watch of more experienced manag-
ers who express an awareness of maintaining a positive image in the eyes of various
television viewers and consumers, research reveals that managers most concerned
with money-making endeavors are more likely to accept a wide range of infomer-
cials, controversial or not.(Wicks & Abernathy, 2001)

Other primary stakeholders include the Federal Trade Commission (FTC) and the
Food and Drug Administration (FDA). It goes without saying that most consumers
today depend on the FTC and FDA to ensure that marketers are adhering to
regulations prohibiting deceptive or false claims in advertising. And, when those
laws and regulations are not upheld, consumers again look to the FTC to enforce
the penalties for deceptive practices. Through established organizations such as the
Bureau of Consumer Protection, the FTC offers its hand in implementing its pre-
emptive measures and living up to agency responsibilities. However, as evidenced
in the MSNBC Dateline investigation, the FTC’s seemingly delayed reaction to
occurrences of unethical activity prompts many to question the true effectiveness
of the organization.
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Another significant group of stakeholders are those who are legitimate experts on
the product or service being advertised. Such stakeholders include, but are not lim-
ited to doctors, as well as others who have specific certification validating their
alleged expertise. Over time and exposure, though, consumers have developed a
wariness of “white-coat” experts and the credibility of the featured expert in an
infomercial is frequently diminished before s/he even appears on-screen. None-
theless, as the MSNBC Dateline investigation revealed, the appalling reality is
that it’s not a matter of whether an expert opinion will be available for a question-
able product, but rather, how much one will be paid. The doctor who accepted the
$5,000 in exchange for her endorsement of a product she had never seen, tried, nor
had evidence on the effectiveness of, tarnishes the credibility of other medical pro-
fessionals, and may undermine doctor-patient relationships in certain instances.
The possible impact on healthcare is clear.

Advocates of the infomercial as a credible means of advertising are also among the
stakeholders who are negatively impacted by the lucrative, but unethical efforts of
those who intentionally exploit the vulnerable consumer. In this respect, infomer-
cial “bad guys” risk the collective credibility of legitimate creators of infomercials.
Greg Renker, an infomercial pioneer, labels them “serial offenders,” “television
terrorists,” and “renegades of the industry.” Not stopping there, Renker states,
“They seem to be comfortable taking advantage of consumers, selling them bogus
products, and running to the bank”. (Larson, 2006) Expressing the frustration of
legitimate industry practitioners, Renker declares,

“In our experience, the bad guys don’t pay enough. And sometimes they
don’t pay at all. It’s embarrassing to be in an industry that works so hard
to put out good products, to deal with competitors who don’t follow any

guidelines and then take the money and run.” (Larson, 2006)

Consumers, however, are chief among stakeholders as they run the greatest risk
from exposure to infomercials and their claims. “From a consumer protection
standpoint, there is great potential for viewer economic harm from the purchase of
products that fail to perform as promised in infomercials”. (Wicks & Abernathy,
2001) Regardless that some marketers cite the naïveté of various consumers—and
reject responsibility—in justifying unethical acts, it’s reasonable and logical to as-
sert the social and economic value of having confidence that a product, good, or
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service will deliver as expected. Additionally, many consumers may view the ideal
marketplace as an arena in which it is not necessary to be guarded at all times.

Infomercials: Violating Standards
Legal
The underhanded practices in infomercial marketing stand in direct violation of
legal and ethical principles. Peeler and Cohn (1995) of the FTC note that there are
two central principles by which the FTC enforces advertising regulations. The first
principle states: “Advertisers are responsible for claims that are reasonably implied
by their advertisements, as well as claims that are expressly stated therein”. Oth-
erwise stated, “Advertisements can mislead consumers by what they do not say as
well as by what they do say.” (Peeler and Cohn, 1995) In the Dateline presentation
of MSNBC’s special investigation, the infomercial producer verbalized an outlook
that stands in direct violation of the aforementioned FTC principle:

“You won’t have to worry about the FTC if it doesn’t hurt people. We know
exactly what you can say, what you can’t say, and how to disclaim what you
wanna say but you got a question about it. And what you can say in a way

that they’re not gonna, y’know, come after you.” (Larson, 2006)

According to the Federal Trade Commission Act, even if an infomercial uninten-
tionally omits information that later causes it to be viewed as making a misleading
claim, the producers still incur the same penalty and judgment as they would have for
an intentionally deceptive ad.

The second principle articulates the FTC’s guidelines concerning substantiation.
Asserting competence and reliability, the FTC makes no exception for claims that
are not backed by scientifically valid evidence. (Peeler and Cohn, 1995) Having
observed from a close distance the consequences of failing to have thoroughly sub-
stantiated claims, attorney Greg Sater states: “Vendors often fail to substantiate
claims of what their product can do before going in front of the camera. When that
happens, retailers can be subject to hefty penalties from the Federal Trade Com-
mission”. (Miller, 2007) In the interest of eliminating any lurking uncertainties
retailers may have concerning scientifically substantiated claims, Peeler and Cohn
(1995) state:
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This substantiation standard of “competent and reliable scientific evi-
dence” has been defined in numerous FTC cases to mean tests, analyses,
research, studies, or other evidence based on the expertise of professionals
in the relevant area, that have been conducted and evaluated in an objective
manner by persons qualified to do so, using procedures generally accepted in
the profession to yield accurate and reliable results.

Applying these principles to the Trudeau case, one does not have to look much
further than his claims alone to see that they were wholly unsubstantiated accord-
ing to FTC standards. The outlandish claims made by Trudeau for a coral calcium
dietary supplement that burned fat and reversed life-threatening ailments and an
adhesive strip that eliminated physical pain served as an open invitation for FTC
investigation and eventual prohibition of certain misleading selling practices.

Ethical

Using infomercials as a stage for expressing misleading claims and selling ques-
tionable products not only stands in direct violation of legal regulations, but ethical
principles as well. According to Ross’ (1930) Prima Facie Duty of Fidelity, one
should uphold one’s “end of the deal,” so to speak, being careful to keep promises,
uphold contracts, tell the truth, and, most importantly, abstain from promotional
campaigns that are deceptive or misleading in nature. Trudeau and the many oth-
ers employing tricky wording and shrewd marketing tactics downplay their basic
duty to tell the truth. The common misrepresentation of product quality evident
in many infomercials is indicative of the seller’s dishonest intent concerning the
contract or transaction between buyer and seller.

Ross’ Duty of Beneficence is also forsaken, as doing good out of genuine consideration
for the well being and happiness of others is the farthest thing from the mind of a
money-hungry salesman or retailer. Though the claim is made that product use
will improve the happiness of the consumer, it is false and insincere. Likewise, those
responsible for the misleading message also fail to uphold the duty of non-maleficence
or non-injury, meaning the personal responsibility to not injure others. However,
when one knowingly provides inadequate information concerning a product to the
consumer, one opens the door to harm.

Applying another ethical measure, Garrett’s (1966) Proportionality Framework,
yields similar results. According to Garrett the process of unethical behavior is
best identified according to the three components: the intention, means, and end
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of an act. As referenced in the MSNBC Moisturol investigation and further in the
ethically questionable behavior of Kevin Trudeau, a strict money-making intent
serves as the primary motivation for every misleading ad created and every dubi-
ous product sold. The marketers in question operated out of a strict intent to see
nothing more than personal profit come from the creation of deceptive infomer-
cials. The means, or the unethical actions taken in order to ensure a profitable
end, were the misleading ads featuring unsubstantiated claims. While the final
outcome, or end, in each instance, is one of profit for the marketers, it is gained
through the exploitation of vulnerable market segments--who suffered reduction
of resources and no compensatory gain.

Infomercials: Eliminating Unethical Practice
Given the highly tarnished image left by those who have made misleading claims
to potentially thousands of television viewers, those who have legitimately made
a name for themselves in the infomercial industry must be prepared to work even
harder to maintain—or regain—their credibility. New entrants into the infomercial
industry must enter with an established awareness of where the industry currently
stands in the eyes of consumers as a result of unethical acts such as those committed
by Trudeau. In reestablishing credibility, infomercial marketers must take a
number of steps to ensure consumers that their efforts are genuine and sincere.

Television networks, through which infomercials are broadcast, would be fitting
places to start. Practitioners would be wise to insist that television managers im-
pose more strict and universal regulations regarding the clearance of infomercials.
Doing so would cause television networks to take a closer look at potentially de-
ceptive or misleading infomercials before they are aired. In addition, infomercial
practitioners should take the time to encourage consumers to make use of the vari-
ous websites and media dedicated to reporting individual complaints and concerns
regarding deceptive infomercials in circulation. But, practitioners should, at the
same time, aim to eliminate any cause for consumer complaints by giving consum-
ers what they pay for. Choosing not to misrepresent product quality will undoubt-
edly lead to the gradual elimination of skepticism many consumers hold towards
infomercials. Ultimately, practitioners must operate out of the conviction that loss
of consumer loyalty accompanies the varying degrees of skepticism, thereby taking
an eventual toll on long-term profits in the industry.
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While there are a great many practitioners who have become entangled with un-
derhanded tactics as a means of pursuing financial goals for their products, there are
still a considerable number of honest practitioners looking to make a positive difference.
Those practitioners who fall in the latter category cannot afford to be swayed towards
compromising their level of practice to achieve financial gain. Rather, leading by
example, they can hope to influence others. Far too many practitioners misconstrue
the meaning of wrongful acts, asserting that wrong is only wrong when one gets
caught. Practitioners who regularly interact with fellow marketers who demonstrate
such distorted thinking should expose unethical behavior, rather than help conceal
it. Blowing the whistle on misleading and deceptive practices is a necessary step
that must be taken by honest practitioners in order to actively discourage unethical
activity in the infomercial marketplace.

Additionally, in advocating honest selling practices rather than dishonest ones,
practitioners must abide by not only legal, but also ethical, guidelines as a standard
for marketing activity. The previously-stated FTC guidelines, specifically those of
substantiation and rules concerning deceptive claims must be diligently followed
and closely adhered to in the interest of raising industry standards. In addition,
practitioners should ensure that their products undergo the rigorous scientific testing
mandated by the FTC, before they go on the market. Doing so will not undermine,
but rather will serve to enhance the effectiveness of the infomercial as a marketing
communications tool. The potential exists and is recognized by numerous major
brands:

“Many major corporations and brands such as Apple, Braun,Nissan, Sat-
urn, Volvo, and Time-Life have recognized the power of infomercials and

they have become an effective addition to their integrated marketing
communications programs”. (Brodowsky and Belch, 2002)

A Final Word on Infomercials

Unfortunately, consumers must live by two words when taking part in daily trans-
actions in the marketplace: “caveat emptor,” or consumer beware. Because marketers
use media such as infomercials to prey upon the vulnerable, consumers must be wary
of thirty-minute paid advertising bits circulated in the billion-dollar industry, and not
designed to serve in their best interests. It is not hard to see why marketers desire to
make an entrance into the infomercial industry, as Damon Darlon (2006)
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of The New York Times notes: “A successful infomercial can generate sales of up
to $120 million in one year, with two to five times that figure if the product is also
sold at retail outlets.” While many in the industry are driven solely by a money-
making intent, it is important to note that not all infomercial ads are deceptive in
their claims or misleading about the products they attempt to sell. Honest producers,
however, are affected by those who use infomercials as an unethical means to a
profitable end: “The biggest problem remains that people are suspicious of info-
mercials. Every time there is a bogus product out there, and it happens every year,
a lot of us in the industry cringe. Buyer beware every time you see an infomercial.”
(Darlin, 2006)

Even under the best circumstances, and in the context of ethical practice, consum-
ers must be conscious of the fact that infomercials are not informational program-
ming, but advertising. And, as is the case with the many other forms of advertis-
ing, individuals must be critical and skeptical, and careful not to allow themselves
to be exploited with deceptive claims or misleading ads:

“Although infomercials may look and sound like real shows—some even
have audiences and hosts—it is important to remember that they are paid
advertisements that are simply using a different format and a glossier
appearance to raise their appeal. The people on these infomercials are
paid for their endorsement of the product being sold, just as the actors in
regular commercials are paid.” (pondered.org, 2007)
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Understanding the Cereal Purchasing

Decisions of Hispanic-American Women

Aisha T. Mootry

ereal brand marketers have been courting Hispanic-Americans in an ef-
fort to grow their market share. Yet, little research has been conducted
focusing on the cereal purchasing habits of Hispanic-American women
(Lat inas) . Because att itudes about cereal, nutr it ion and health p lay

a vital role in brand choices and the cereal category as a whole, it is important to
examine these factors. Identification of the details of these factors can help marketers
develop more effective marketing communication programs. This paper examines
Latina attitudes toward nutrition, weight and physical activity and examines, using
both qualitative and quantitative methods, the attitudes of Latinas toward cereal
brands and factors that lead to purchase. The research finds that Latinas develop
cereal-buying habits based on flavor-, health- and nutrition-related factors as
influenced by culture and advertising. The majority of participants placed the
greatest weight on flavor. The study found further that many Latinas did not grow
up eating cereal and, therefore, would not be inclined to purchase it were it not for
the fact that other family members request it. More research is needed on the buying
habits of Latinas. Specifically, studies on the effects of education on perceptions
among this population on the health benefits of cereal would be useful.

Cereals and the Latina Market
The Nestle company’s response to the low-carbohydrate “craze” of the early mil-
lennial years was a low-fat cereal called Fitness. Launched outside the United States
in 2004, and having garnered success in Europe and Latin America, the brand was
slated for introduction in the United States in late 2007.

At its introduction, Fitness entered the highly competitive market of ready-to-eat
cereal and a domestic demographic that is highly diverse and becoming more so.
Figuring prominently in the texture of this diversity is the widely acknowledged
reality in recent years that the fastest growing U.S. market is the Hispanic or La-

C
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tino segment. At the same time, little scholarly work has been done offering a look
into the cereal category and even less is available about cereal preferences among
minorities. The research that has been done is largely proprietary. Further, of
the little work that does exist, few studies have enough sample diversity to signifi-
cantly expand the knowledge base about the cereal market behavior of minority
group members. (Eyler, Wilcox, Matson-Kaufman, Evenson, Sanderson, Thomp-
son, Wilbur & Rohm-Young, 2002).

Nonetheless, when the Hispanic segment as a whole had an estimated buying pow-
er of $766 billion in 2005, with the expectation that it would reach $1.1 trillion in
the next year (M2PressWIRE, 2005), it becomes imperative that advertisers gain
knowledge on how to engage its members.

Prior to the introduction of Fitness, Kellogg dominated the Hispanic market in
cereals; but, with the product introduction, both companies—Nestle and Kellogg—
were pursuing the market with the weight-loss or–maintenance appeals they be-
lieved most effective.

This is not surprising, as many studies point to higher obesity levels and lower
levels of physical activity among Latinas as compared to women of other ethnic
backgrounds. In one study of over 97,000 Black, Hispanic, and non-Hispanic White
women, Latinas were significantly more likely to be classified as obese (23.9%) or
overweight (32.8%) than were women in the other categories. (Mack, 2004) In an-
other study, the non-proximity of physical activity-related facilities and socioeco-
nomic status were identified as barriers to Latinas in increasing physical activity.
(Powell, 2006) Unfortunately, though, the literature generally does little to reveal
contributing factors to lower activity levels. It may be, however, that language flaws
in the research instruments compromised the data. Many questions about physical
activity, for example, used the terms “leisure time physical activity” (LTPA) rather
than more specific, and inclusive, descriptors that encompass occupational or house-
hold chores. When these factors were considered, reported activity among Latinas
was higher. (Eyler, 2002)

Still, some studies could lead to an assumption that Latinas, in general, do not take
good care of themselves or their families relative to nutrition and exercise. The
truth is, little is known about health practices among Latinas, and health research
generally does not explore the cultural factors affecting their health-related atti-
tudes and practices. Of the little that is known, there is one qualitative study seem-
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ing to suggest that the perception of Latinas as disregarding healthful behaviors
may be inaccurate, or, at least, that the reality is complex. Higgins’ (1999) study
of acculturated Latinas uncovered: 1.) the culturally-based belief that mind, body
and spirit are all connected; and, 2.) that Hispanics, more often than others, turn
to home remedies and herbs to cure illnesses, rather than to conventional therapies.
This could be interpreted to mean that Latina attitudes regarding preventative, as
well as therapeutic or curative, health practices are also complex.

Other findings of the Higgins study would seem to indicate as much. Reported
health maintenance beliefs were similar to those considered “mainstream Ameri-
can,” with emphasis on eating a healthy diet, reducing the consumption of fatty
food, drinking natural juices, walking, jogging and consuming health-related lit-
erature. But, at the same time, it would also seem that the traditional role of Lati-
nas as family caretakers, may contribute to their not adhering to health practices
themselves that they insist upon for their families. Further, a larger study revealed
a disparity in types of physical activity when racial/ethnic sub-groups were exam-
ined. Non-Hispanic White women reported they were more likely than others to
engage in recreational physical activities like exercise regimens and jogging. For
the Latinas, physical activity was more likely to be associated with care-giving and
occupational duties. (Eyler et al, 2002)

The present study examines the Hispanic female or Latina segment and focuses on
cereal brands that target the over 7.5 million Latinas aged 25-49 living in the United
States. (Nielsen, 2006) Specifically, this inquiry attempts to discover whether
Nestlé has gained enough traction in Latin America with the “Fitness” brand,
and has identified the right appeals to threaten Kellogg’s current dominant U.S.
Hispanic market share. Moreover, the study aims to identify new strategies for
prompting Latinas to purchase healthier cereals. Ideally, it is hoped that new factors
outside of weight loss or dieting, that have market appeal, will be discovered.
Apparently, the marketers of both brands currently believe in the strength of the
weight loss or maintenance appeal.

Method

The two-phase study used both quantitative and qualitative methods. Participants
were self-identified Latinas (n=24), ages 25-49, employed by an international adver-
tising and communications company. All of the women were bilingual, and 33.3%
were born outside the U.S. The data were obtained through a survey and a focus
group discussion, instrumentalized as the following examples indicate:
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Phase I: Survey

The survey was given online and examined the participants’ cereal buying habits, us-
age, media habits and marketing communications-related motivation for purchase:

Pre-Ad Test

1. Please list two of your favorite “adult” cereals.

2. Mark all criteria you use when choosing a cereal for purchase:

a) Health benefits b) Flavor c) Weight loss
d) Price e) Fulfill nutritional requirements f) Satisfy hunger

3. What best prompts you to try a new cereal brand? Choose one.

a) Coupons sampling b) Buy one get one c) Advertising
d) Word of mouth

4. Have you ever heard of any of the following cereals? Select:

a) Fitness b) La Lechera Flakes c) Special K d)Frutis

5. How did you hear about the cereal(s) you chose in Question 4?

a) Print ads b) Travel c) TV Ads
d) Online Ads e) Word of mouth f) Other

6. In which language do you primarily consume media?

a) English b) Spanish c) Bi-lingual media

7. If you consume Spanish Language media, which category do you
most consume?

a) Not applicable b) TV c) Radio d) Magazines

e) Online f) I do not speak Spanish

8. At which mealtimes do you consume cereal? (“Snack” refers to usage
without milk.) Check all that apply.

a) Breakfast b) A.M. snack c) Lunch d) P.M. snack

e) Dinner f)Late night snack

9. Name one Latina who could deliver a credible testimonial for a
cereal and convince you to try it. You may enter a celebrity’s name
a non-specific identifier (i.e. mom, cousin)

10. What is your email address?



2008 IMC Review 73

Phase II: Focus Group

The focus group was administered in person, with the researcher serving as mod-
erator. In the focus group, participants were asked to view five thirty-second tele-
vision commercials and sample two Fitness brand varieties—Fruit and Yogurt—
after which each was questioned on the likelihood of purchasing. Participants
were also asked, after sampling the product, if health and nutrition claims would
prompt a trial.

Post Ad/Sampling Test

Offered to bilingual participants via focus group
1. Would you be willing to try Fitness after viewing these ads?

a) Yes b) No

2. How many different cereal brands do you generally buy for
your household at once?

3. Do you consume cereal all year around?

a) Yes b) No

4. If not, in which season(s) do you consume the cereal?

a) Winter b) Spring c) Summer d) Fall

5. Which of the following best describes how often you replenish cereal?

a) More than weekly b) Weekly c) Bi-Weekly d)Monthly

(Participants were offered a sample of both Special K and Fitness. Neither cereal
was brand-labeled; but rather, was designated “Red” [Special K] and “Blue” [Fit-
ness]. After sampling, participants were asked additional questions.)

6. Please identify the better tasting of the two cereals.

a) Red b) Blue

7. If you knew one had more nutritional value would you buy it?

b) Yes b) No

8. If you knew one made other health claims would you buy it?a)

a)Yes b) No
9. If available in the U.S. would you purchase it?
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a) Yes b) No

10. If so, would it be in addition to or to replace a favorite?

a) Add on b) Replace

11. If you answered “replace” which of your favorites would you replace?

Results
Phase I: Survey

The survey provided information regarding the participants’ purchasing habits and
the factors that lead to their purchase decisions. When respondents were asked to
name their favorite adult cereals, 40% of those who answered the question (n=20)
listed Special K. Other brands named several times were Cheerios, Honey Bunches
of Oats and Smart Start, while Kashi, Blueberry Morning and Raisin Bran were the
three least frequently-mentioned brands.

The most important factor reported in making a cereal purchase was “flavor,” followed
by “health benefits,” with other factors mentioned considerably less frequently as
the following chart illustrates:

In spite of “health benefits” being an important factor in the purchase decision of
nearly 60% of the respondents, fewer than one-third of the women indicated they
used cereal as a weight loss aid, suggesting that the two benefits are not necessarily
seen as linked.

Cereal Selection Criteria

Flavor 83.3%
Health Benefits 58.3%

Price 45.8%
Weight Loss 29.2%
Daily Nutrition Requirements 16.7%
Satisfy Hunger 12.5%
I Have My Favorites 4.2%

Whatever Kids Like 4.2%
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In regard to the trial of new cereal brands, advertising was found to have prompted
41.7%. One third of the respondents were prompted by a sampling experience,
though 20.8% tried a brand after learning of it through word-of-mouth (WOM).
Only 4% mentioned a “buy one, get one free” offer as being effective enough to
prompt trial, and no respondents selected coupons.

On brand awareness for listed cereals marketed to Hispanics—Fitness, Frutis, La
Lechera Flakes and Special K—respondents indicated awareness of three. None of
the respondents recalled hearing of Frutis. When asked the source of brand aware-
ness about the three brands, the respondents (who were able to select more than one
response) overwhelmingly responded television ads (91.6%). Print advertisements
were responsible for 41.7% of the respondents’ brand awareness. Online advertisements
and word of mouth yielded less than 20% of the brand awareness respectively,
however, word of mouth accounted for 25% of the responses. None of the respondents
indicated being unable to speak Spanish, yet 70.8% consume media primarily in
English. When asked which Spanish language media they consumed the most,
television (43.5%) and radio (26.1%) were the most popular. Magazines (13%) and
online (8.7%) were the least popular forms of media among the respondents. Two
of the respondents indicated they did not consume any Spanish Language media.

Phase II: Focus Group

After reviewing the four television commercials most of the participants (22) in-
dicated they would be willing to try the brand featured, though two were skeptical
and indicated they were only “possibly willing” to try Fitness. In general, par-
ticipant remarks reflected both positive impressions, and wariness about particular
claims. Responses included the following:

 “I would try it; the fruit sounds good”

 “ I don’t believe the claims about weight”

 “The phrase about keeping your figure strikes the ear”

 “I like the fruit because it’s fruit you won’t normally find in the U.S.”

 “I noticed that, too, mangos, pineapples and papayas”

 “Fruit you would eat back home, but not as available here (U.S.)”

In regard to current purchasing behavior, all respondents reported that they buy
two or more brands of cereal for their households. No real seasonality could be
determined, however, as all further indicated they consume cereal throughout the
year, replenishing bi-weekly or monthly.
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Yet, respondents appeared to be less-than-enthusiastic consumers, offering the
following typical comments:

 “I don’t even really like cereal; my husband does”

 “Cereal’s OK, not my favorite but it’s cheap, fast and I don’t have to cook it”

 I buy it for the kids and my husband and just eat it because they do”

 “I would prefer real breakfast with eggs, toast but don’t want to cook if I
am the only one eating”

 “I never ate cereal growing up, I think it’s a U.S. custom; we ate like rice
and beans”

After sampling the two-Fitness brand alternatives—Fruit and Yogurt—a majority
(86%) reported the fruit version to offer a better taste experience; nonetheless, all
respondents found both versions bland, and the fruit unsatisfactory over all:

 “Fruit was really hard, I expected the fruit to be softer”

 “Yeah, the fruit was too hard”

 “ I just don’t like papaya; I think I had all papaya”

All participants stated they would be more likely to purchase the Fitness brand if it
included information on health or nutritional value. Yet, on this point, responses
seemed somewhat contradictory, as the respondents also indicated they would purchase
Fitness, if it were available in the United States, without having health or
nutritional information. Further, when asked if they would switch to Fitness from
one of their favorites, all respondents answered “no”, though some were willing to
add the brand to their cereal consumption.

Discussion

The respondents overwhelmingly (83%) ranked flavor as the top factor in the decision
making process for cereal and showed a high affinity for tropical fruit flavors like
mango, papaya and pineapple. Thus, when cereal producers introduce a new flavor
to a Latina market it would be worthwhile to emphasize this. On the point of
health benefits as a factor in the purchase decision, it seemed that consumer
perception of the healthfulness of a cereal does not translate to the cereal being
a “favorite.” While most respondents indicated that awareness of health benefits
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would persuade them to try a new brand, only 16% currently selected brands based
on health benefits. It is also interesting that Kashi, a cereal positioned as offering
significant health benefits, was among the least popular with study participants.
Kashi is not currently targeting Latinas, however, so reasons for the cereal’s lack
of popularity are unclear. The study also found that 83% of the respondents do not
include weight loss as a factor in making a cereal purchase; yet, at present, many
advertising messages revolve around weight loss.

Conclusions
The findings would seem to suggest, then, that in targeting Latinas, emphasis on
good flavor, and to a lesser extent, health benefits, would be more effective than
highlighting a weight-loss related feature. Advertising was found to be an effec-
tive means for building brand awareness with the participants and television and
print ads seemed to be the most effective media. Word of mouth seemed to be
somewhat effective, but since 33.3% of respondents also listed sampling as a prompt
to try a new brand, perhaps marketers should consider implementing a sampling
program that encourages pass-a-long during the launch period. Also, cereal mar-
keters should consider developing loyalty programs to encourage more purchases
and decrease the likelihood of trial. Too much trial can affect market share, given
that repeat buys are already somewhat infrequent.

Over all, cereal seems to be a low-involvement purchase for Latinas. This is likely
linked to the fact that many of the respondents did not grow up eating cereal. But,
the key consideration for marketers derived from the findings involves the im-
portance of flavor. The Latina participants reported as more likely to purchase a
flavorful cereal, especially if the tropical fruits that remind them of the flavors of
“home” are offered. And, it’s worth nothing that such flavors stand in contrast to
the many raisin and nut combination cereal flavors popular in the U.S.

Since the sample was small, confirmation from a larger group of participants would
be desirable prior to using the findings to inform marketing communications decisions.
Further, an additional study offering the questionnaire in both Spanish and English,
and featuring a bilingual focus-group moderator, allowing participants to choose the
most comfortable language environment, may provide additional insight in the
form of optimal participant understanding of questions and more nuanced
responses.
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